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Liitteet 
      

Viite 
      

 
 
 
 
EUTORI/Eurodoc nro: 

 
EU/2009/0744 (neuvottelumandaatti) 
[EU/2007/0877 (patenttitiedonanto)] 
[EU/180800/0624 (yhteisöpatenttiasetus)]  
 

U-tunnus / E-tunnus: 
 
- 
 

Käsittelyn tarkoitus ja käsittelyvaihe: 
 
Valmistautuminen 28.–29.5.2009 pidettävään kilpailukykyneuvostoon ja eduskunnan 
informoiminen patenttilitigaatiosopimuksen käsittelytilanteesta. Eduskuntaa 
informoidaan samanaikaisesti yhteisöpatentin käsittelytilanteesta U-jatkokirjeellä 
(TEM2009-00251).  
 
Käytettävissä olevien tietojen mukaan kilpailukykyneuvostolta haettaisiin ainakin 
hyväksyntää sille, että EY-tuomioistuimelta pyydetään EY-perustamissopimuksen 300 
artiklan 6 kohdan mukaista lausuntoa patenttilitigaatiosopimusluonnoksen 
yhdenmukaisuudesta EY-perustamissopimuksen kanssa.  
 

Asiakirjat: 
 
Neuvottelumandaatti 
 
Komission suositus neuvostolle komission valtuuttamisesta aloittamaan neuvottelut 
sopimuksesta yhdistetyn patenttioikeudenkäyntijärjestelmän perustamiseksi, SEK(2009) 
330 lopullinen, 20.3.2009. 
 
Patenttilitigaatiosopimus 
 
Pj-maan työasiakirja, 7928/09 PI 23 COUR 29, 23.3.2009 (vain englanninkielisenä) 
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EU:n oikeuden mukainen oikeusperusta/päätöksentekomenettely: 

 
Komissio ehdottaa oikeusperustaksi EY-perustamissopimuksen 300 artiklaa. 
Oikeusperustamääräys edellyttäisi täsmentämistä sen nimenomaisen kohdan osalta, joka 
määrää päätöksentekomenettelyn. Lisäksi tulisi määritellä aineellinen oikeusperusta, joka 
kuvaa neuvoteltavan patenttilitigaatiosopimuksen tavoitetta ja tarkoitusta. Komissio on 
tältä osin viitannut EY 308 artiklaan.  
 
Komissio on pitänyt tarpeellisena pyytää EY-tuomioistuimelta EY-
perustamissopimuksen 300 artiklan 6 kohdan mukaista lausuntoa 
patenttilitigaatiosopimusluonnoksen yhdenmukaisuudesta EY-perustamissopimuksen 
kanssa. Päätöksenteko lausunnon pyytämisestä tapahtuu EY 205 artiklan 1 kohdan 
mukaan neuvoston jäsenten enemmistöllä. Käytettävissä olevien tietojen mukaan 
erityisesti aineellinen oikeusperusta tulisi olemaan EY-tuomioistuimelta pyydettävän 
lausunnon kohteena.  
 

Käsittelijä(t): 
 
Työ- ja elinkeinoministeriö, Heli Honkapää (laatija), puh. 010 606 3580 
Työ- ja elinkeinoministeriö, Marja-Leena Rinkineva, puh. 010 606 6298 
Oikeusministeriö, Tatu Leppänen, puh. 1606 7678 
Ulkoasiainministeriö, Alice Guimaraes-Purokoski, puh. 1605 5714 
 

Suomen kanta/ohje: 
 
Suomi kannattaa neuvottelumandaatin antamista komissiolle. Komission valtuuttaminen 
aloittamaan patenttilitigaatiosopimusta koskevat neuvottelut yhteisön ulkopuolisten 
Euroopan patenttisopimuksen (EPC) sopimusvaltioiden kanssa on edellytys työn 
jatkamiselle.  
 
Suomi tukee sitä, että EY-tuomioistuimelta pyydetään EY-perustamissopimuksen 300 
artiklan 6 kohdan mukainen lausunto patenttilitigaatiosopimusluonnoksen 
yhteensopivuudesta EY-perustamissopimuksen kanssa. Lausunto tulisi pyytää pikaisesti 
siitä riippumatta, että patenttilitigaatiosopimuksen oikeusperustamääräykset edellyttävät 
valtioneuvoston arvion mukaan vielä lisäselvitystä. 
  
Suomi pitää tärkeänä, että patenttilitigaatiosopimuksen oikeusperustaviittauksia 
tarkastellaan työn edetessä esitettyä yksityiskohtaisemmin. Neuvottelumandaatissa 
esitetty EY 300 artikla ei näyttäisi olevan oikeusperustaviittauksena riittävä, sillä 
artiklassa määrätään useista menettelyistä, joiden osalta neuvoston päätöksenteossa 
noudattama menettely sekä Euroopan parlamentin rooli vaihtelee. EY 300 artikla, vaikka 
sen osalta määriteltäisiin myös se nimenomainen kohta, joka määrää menettelyn, ei ole 
oikeusperustana riittävä, vaan tämän ohella komission tulisi määritellä 
litigaatiosopimuksen aineellinen oikeusperusta. Kannatamme sitä, että EY-tuomioistuinta 
pyydettäisiin lausunnossaan ottamaan kantaa aineelliseen oikeusperustaan.  
 
Neuvottelumandaatin sisällöstä tulee myöhemmin käydä yksityiskohtainen keskustelu 
neuvoston patenttityöryhmässä. Jotta patenttituomioistuimen perimmäinen tarkoitus 
toteutuisi, Suomi pitää tärkeänä varmistaa yksinomainen tuomiovalta eurooppapatentteja 
ja tulevia yhteisöpatentteja koskevissa riita-asioissa. Suomi suhtautuukin erittäin 
varauksellisesti neuvottelumandaatin (samoin kuin patenttilitigaatiosopimuksen) 
sisältämään mainintaan ns. opt-out mahdollisuudesta. Toteutuessaan opt-out vesittäisi 
uuden patenttituomioistuimen perimmäisen tarkoituksen, sillä oikeudenkäynnit 
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jatkuisivat useassa foorumissa samanaikaisesti. Lisäksi on syytä huomioida, että 
neuvottelumandaattiluonnos on laadittu varsin yleiseksi eikä se suinkaan sisällä 
mainintoja kaikista periaatteellisesti merkittävistä ratkaisuista kuten esimerkiksi 
jäsenmaan oikeudesta perustaa aluejaosto, eri jaostojen välisestä toimivaltajaosta taikka 
oikeudenkäyntikieliregiimistä. Jo tästä syystä maininta opt-outista on mandaatissa 
tarpeeton. Mahdollista joustovaraa on pohdittava, jos Suomi olisi ainoa jäsenmaa tai 
jäsenmaiden selkeässä vähemmistössä, joka vastustaa opt-outin sisällyttämistä 
mandaattiin. 
 
Suomi katsoo, että patenttilitigaatiojärjestelmän yleiset tavoitteet olisi hyvä sisällyttää 
neuvottelumandaattiin. Näitä ovat oikeuden saatavuus (tosiasiallinen mahdollisuus saada 
oikeusjärjestyksen mukaista oikeutta) ja oikeudenkäyntimenettelyn oikeudenmukaisuus 
(ennustettava, joutuisa ja taloudellinen). Myös perustavanlaatuinen lähtökohta 
jäsenvaltioiden oikeudesta perustaa oma paikallisjaosto olisi tarpeen mainita 
neuvottelumandaatissa. 
 
Menettelytapaan liittyen on Suomen näkemyksen mukaan vielä arvioitava se, mikä on 
tarkoituksenmukaisinta, eli onko ehdotettu jäsenvaltioiden edustajista koostuva 
erityiskomitea riittävä vai tulisiko myös Pj-maan voida osallistua neuvotteluihin.   

Pääasiallinen sisältö: 
 

Komissio pyytää 20.3.2009 antamallaan suosituksella neuvostolta valtuutusta 
neuvottelujen aloittamiseksi sopimuksesta yhdistetyn patenttioikeudenkäyntijärjestelmän 
perustamiseksi. Yhdistetty patenttioikeudenkäyntijärjestelmä perustettaisiin Euroopan 
yhteisön, sen jäsenvaltioiden ja muiden Euroopan patenttisopimuksen sopimusvaltioiden 
välisellä sopimuksella (patenttilitigaatiosopimus) EY-perustamissopimuksen 300 artiklan 
mukaista menettelyä noudattaen. Asiaan liittyy kiinteästi EY-perustamissopimuksen 300 
artiklan 6 kohdan mukaisen lausunnon pyytäminen EY-tuomioistuimelta. 
 
Patenttilitigaatiosopimuksesta ei ole toistaiseksi olemassa komission virallista ehdotusta 
vaan keskusteluja on käyty eri Pj-maiden laatimien työasiakirjojen pohjalta.  

 
Yleistä 

 
Patenttilitigaatiosopimuksella luotaisiin täysin uusi kansainvälinen tuomioistuin 
(patenttituomioistuin). Tavoitteena on nykyistä kustannustehokkaampi ja 
ennustettavampi patenttioikeudenkäyntijärjestelmä, joka samalla turvaa oikeuden 
saatavuuden. Nykyisin eurooppapatentteja koskevat loukkaus- ja mitätöintikanteet 
käsitellään kansallisissa tuomioistuimissa. Samaa patenttia koskevat samanaikaiset 
oikeudenkäynnit monessa maassa ovat usein huomattavan kalliita. Lisäksi eri maiden 
tuomioistuinkäytännöissä on suuriakin eroja, mikä voi johtaa toisistaan eroaviin 
kansallisiin ratkaisuihin ja sitä kautta ennakoitavuuden vähenemiseen.  

 
Muiden jäsenmaiden tapaan Suomessa on lähdetty siitä, ettei Eurooppaan ole perusteltua 
luoda kahta erillistä ylikansallista patenttituomioistuinta patenttiriitoja varten. Kaavaillun 
patenttituomioistuimen tuomiovaltaan kuuluisikin nykyisten eurooppapatenttien lisäksi 
myöhemmin sovittavia yhteisöpatentteja. Toisin kuin eurooppapatentti, joka tulee 
erikseen saattaa voimaan kussakin halutussa jäsenmaassa, olisi yhteisöpatentti yhdellä 
hakemuksella voimassa koko EU:n alueella yhteneväisin oikeusvaikutuksin. 
Yhteisöpatenteista ei ole vielä yhteisön tasolla säädetty.  
 
Neuvottelut patenttilitigaatiosopimuksesta ja yhteisöpatenttiasetuksesta etenevät 
rinnakkain. Komissio antoi ehdotuksen yhteisöpatenttiasetukseksi jo vuonna 2000. 
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Patenttituomioistuinta koskevien neuvottelujen voidaan katsoa alkaneen keväällä 2007 
komission patenttitiedonannon myötä. Komission mukaan neuvottelutilanne olisi 
sellainen, että jäsenvaltiot ovat valmiita tekemään ns. jaetun toimivallan sopimuksen 
patenttilitigaatiojärjestelmän perustamisesta. 
 
Patenttilitigaatiosopimusta koskeva ehdotus on yleisesti ottaen kehittynyt Suomen 
tavoitteiden mukaisesti alla kuvattua opt-out mahdollisuutta lukuun ottamatta.  

 
Ehdotusta patenttilitigaatiosopimukseksi on käsitelty lukuisia kertoja neuvoston 
patenttityöryhmässä. Viimeisimmän ehdotuksen mukaan patenttituomioistuin rakentuisi 
ensimmäisen oikeusasteen osalta alueellisesti toimivien jaostojen sekä keskusjaoston 
varaan. Jäsenmaa voi niin halutessaan perustaa oman jaoston (paikallisjaoston) tai liittyä 
yhdessä muiden jäsenmaiden kanssa perustettavaan jaostoon (aluejaosto). Useat 
jäsenmaat Suomi mukaan lukien ovat korostaneet tarvetta antaa jäsenmaihin 
perustettaville jaostoille todellinen rooli osana koko järjestelmää. Ehdotuksen mukaan 
alue- ja paikallisjaostoilla olisikin toimivalta käsitellä muun muassa loukkauskanteita ja 
vastakanteena nostettuja mitätöintikanteita. Suorat mitätöintikanteet ja negatiiviset 
vahvistuskanteet puolestaan käsiteltäisiin aina keskusjaostossa.  
 
Hajautetun ensimmäisen oikeusasteen vastinparina olisi täysin keskitetty 
muutoksenhakuaste. EY-tuomioistuin ratkaisi lopullisesti yhteisön oikeuden tulkintaan ja 
yhteisön toimielinten antamien säädösten voimassaoloon ja tulkintaan liittyvät 
ennakkoratkaisupyynnöt, jotka patenttituomioistuin saattaa sen käsiteltäviksi. Yhteisöjen 
tuomioistuimen ei kuitenkaan ole tarkoitettu toimivan varsinaisena 
muutoksenhakuasteena (kassaatiotuomioistuimena) patenttiriita-asioissa. 

 
Ehdotuksen mukaan patenttituomioistuimen tuomareina olisi niin lainoppineita kuin 
teknisiä tuomareita. Tuomarikokoonpano olisi kansainvälinen, sillä paikallis- ja 
aluejaostoissa olisi pääsääntöisesti kahden kansallisen tuomarin lisäksi yksi ns. 
poolituomari. Tällä samoin kuin yhteisillä menettelysäännöillä pyritään turvaamaan 
uuden patenttilitigaatiojärjestelmän luotettavuus.  
 
Oikeudenkäyntikielenä paikallis- tai aluejaostossa olisi pääsäännön mukaan jaoston 
sijaintivaltion virallinen kieli. Tietyin edellytyksin oikeudenkäyntikieleksi voitaisiin 
valita myös jokin Euroopan patenttiviraston virallisista työkielistä (en, de, fr). 
Keskusjaoston kieliregiimi perustuisi aina patentin myöntämiskieleen (en, de tai fr). 
Muutoksenhakuasteessa käytettävä oikeudenkäyntikieli olisi pääsäännön mukaan sama 
kuin ensimmäisessä oikeusasteessa. Osapuolet voivat kuitenkin sopia patentin 
myöntämiskielen käytöstä ja poikkeustapauksissa myös jonkun muun kuin 
ensimmäisessä oikeusasteessa käytetyn EU-kielen käytöstä. 
 
Siirtymäajaksi on esitetty seitsemää vuotta, jonka aikana patenttituomioistuimella ja 
kansallisilla tuomioistuimilla säilyisi rinnakkainen tuomiovalta. Kansallisten 
tuomioistuinten tuomiovalta eurooppapatenttien osalta on kuitenkin tosiasiassa tätä 
pidempi patentinhaltijoille kaavaillun opt-out mahdollisuuden myötä. Opt-outissa on 
kyse yksittäisten patentinhaltijoiden mahdollisuudesta halutessaan jättäytyä kokonaan 
uuden patenttilitigaatiojärjestelmän soveltamisalan ulkopuolelle kun kyse on 
eurooppapatenttia koskevista riita-asioista. Aloite opt-outista on tullut eurooppalaiselta 
lääketeollisuudelta, jonka on alun perin oletettu käyttävän yhteisöpatenttia 
eurooppapatenttien sijasta. 

 
Neuvottelumandaatin sisältö 
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Komissio ehdottaa neuvottelujen aloittamista Euroopan yhteisön, sen jäsenvaltioiden ja 
muiden Euroopan patenttisopimuksen (EPC) sopimusvaltioiden välisen sopimuksen 
tekemiseksi patenttilitigaatiojärjestelmän perustamisesta. Neuvoston oikeuspalvelu on 
10.11.2008 antamassaan lausunnossa katsonut yhteisöllä olevan yksinomainen toimivalta 
neuvotella asioista, joihin ehdotettu patenttilitigaatiosopimus vaikuttaa. Koska 
ehdotetussa sopimuksessa on myös määräyksiä asioista, joissa jäsenvaltioilla on 
toimivalta (esim. tuomioistuimen organisointi ja työjärjestys), neuvoston oikeuspalvelun 
mukaan toimivalta neuvotella kyseisestä sopimuksesta ja tehdä se kuuluu selkeästi sekä 
yhteisölle että jäsenvaltioille (sekasopimus).  

 
Komission mukaan patenttilitigaatiojärjestelmä olisi perustettava EY-
perustamissopimuksen 300 artiklan mukaista menettelyä noudattaen.  

 
Patenttineuvotteluiden tähänastisten tulosten perusteella patenttilitigaatiojärjestelmä 
sisältäisi seuraavia pääpiirteitä: 

 
- Patenttituomioistuimen rakenteeseen kuuluisi paikallisia ja alueellisia ensimmäisen 

oikeusasteen jaostoja ja keskusjaosto, muutoksenhakuaste sekä kirjaamo. Kaikki 
jaostot kuuluisivat erottamattomina osina yhteen ja samaan oikeuslaitokseen, jolla 
on yhdenmukaiset menettelytavat. 

- Patenttituomioistuimen tuomareilta vaaditaan korkeatasoista erikoistumiskokemusta 
patenttioikeudenkäynneistä sekä teknistä asiantuntemusta. 

- Tuomareille perustettaisiin koulutusjärjestelmä niiden 
patenttilitigaatioasiantuntemuksen parantamiseksi. Lisäksi varmistetaan tällaisen 
erikoisosaamisen ja kokemuksen laaja maantieteellinen leviäminen. 

- Patenttituomioistuimen jaostoissa olisi oikeudellisesti ja teknisesti päteviä 
tuomareita. 

- Patenttituomioistuimella olisi tuomiovalta sekä eurooppapatentteja että tulevia 
yhteisöpatentteja koskevissa loukkauskanteissa, mitätöimiskanteissa ja mitätöimistä 
koskevissa vastakanteissa, negatiivisissa vahvistuskanteissa, sekä julkaistun 
patenttihakemuksen tuottamaan suojaan perustuvissa korvauskanteissa. Lisäksi se 
käsittelisi kanteita, jotka koskevat yhteisöpatenttien pakkolisenssejä. Kansallisten 
patenttivirastojen myöntämät patentit rajattaisiin patenttilitigaatiojärjestelmän 
ulkopuolelle. 

- Patenttituomioistuimella olisi yksinomainen tuomiovalta mitätöimis- ja 
loukkauskanteissa. Eurooppapatenttien hakijoille tai haltijoille, kun 
eurooppapatentti on myönnetty tai sitä on haettu ennen litigaatiosopimuksen 
voimaantuloa, voidaan kuitenkin antaa mahdollisuus jättäytyä halutessaan 
järjestelmän ulkopuolelle (opt-out) 

- Ensimmäisen oikeusasteen päätöksiin voisi hakea muutosta 
muutoksenhakutuomioistuimessa. 

- EY-tuomioistuin ratkaisisi lopullisesti yhteisön oikeuden tulkintaan ja yhteisön 
toimielinten antamien säädösten voimassaoloon ja tulkintaan liittyvät 
ennakkoratkaisuasiat, jotka patenttituomioistuin saattaa sen käsiteltäväksi.       

 
Komission mukaan yhteisön osallistuminen neuvotteluihin on välttämätöntä niin yhteisön 
toimivallan kuin yleisen patenttipolitiikan näkökulmasta. Patenttituomioistuin parantaa 
oikeusvarmuutta ja edistää patenttilainsäädännön yhdenmukaista soveltamista ja 
tulkintaa niin EU:n tasolla kuin EPC:n puitteissa. Se tarjoaa ennakoitavissa olevan, 
nopeamman ja edullisemman tavan ratkaista patenttikiistat. 

 
Komissio suosittelee, että 
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- Neuvosto antaa komissiolle valtuudet neuvotella patenttilitigaatiojärjestelmän 

perustamista koskevan sopimuksen tekemisestä  
- Neuvosto päättää, että komissio käy neuvottelut yhteisön puolesta kuullen 

jäsenvaltioiden edustajista koostuvaa erityiskomiteaa, jonka tehtävänä on avustaa 
komissiota tässä tehtävässä neuvotteluohjeiden mukaisesti  

- Neuvoteltaessa sopimuksen jäsenmaiden toimivaltaan kuuluvista asioista, 
jäsenvaltiot sopivat keskenään ja komission kanssa em. erityiskomiteassa 
kannoistaan kolmansiin maihin nähden 

- Neuvosto hyväksyy neuvotteluohjeet. 
 

Asiakirjan liitteenä annetaan seuraavanlaiset neuvotteluohjeet: 
 
- Sopimus tehdään Euroopan yhteisön, sen jäsenvaltioiden ja muiden Euroopan 

patenttisopimuksen sopimusvaltioiden välillä. 
- Komissio varmistaa, että patenttilitigaatiojärjestelmää varten perustettavan 

tuomioistuimen tuomiovalta kattaa sekä eurooppa- että yhteisöpatentit 
- Komissio varmistaa, että sopimusluonnokseen sisältyvät määräykset ja mahdolliset 

muut sopimusluonnokseen kuuluvat oikeudelliset välineet ovat yhteisön säännösten 
mukaisia. Tätä vaatimusta ei kuitenkaan noudateta niiltä osin kuin on erikseen 
ilmoitettu poikettavan yhteisön säännöstöstä erityisen patenttituomioistuimen 
perustamisen mahdollistamiseksi. 

- Komissio varmistaa, että Euroopan yhteisöjen tuomioistuin ratkaisee yhteisön 
oikeuden tulkintaan ja yhteisön toimielinten antamien säädösten voimassaoloon ja 
tulkintaan liittyvät ennakkoratkaisupyynnöt, jotka patenttituomioistuin saattaa sen 
käsiteltäväksi. 

- Komissio varmistaa, etteivät sopimusluonnoksen säännöt ole ristiriidassa 
yhteisöpatentin luomisen kanssa.  

 
Kansallinen käsittely: 

 
Neuvottelumandaatti: 
 
Oikeudelliset kysymykset -jaosto 30.3.2009 
Kilpailukykyjaosto (kirjallinen menettely) 27.4.2009 
 

Eduskuntakäsittely: 
 
Patenttikonsultaatio ja patenttitiedonanto (E 140/2005) 

 
Kauppa- ja teollisuusministeriön kirje, Dnro 7/030/2006 (1.2.2006) 
Talousvaliokunta TaVL 9/2006 (22.3.2006) 
Jatkokirjelmä 1. KTM (26.4.2007)  
Talousvaliokunta TaVL 8/2007 (12.6.2007) 
Lakivaliokunta LaVL 7/2007 (30.5.2007) 
Jatkokirjelmä 2. KTM (2.11.2007) 
 
Yhteisöpatentti (U 54/2000) kun samalla käsitelty patenttilitigaatiosopimusta 
 
Jatkokirjelmä 5. TEM (21.05.2008) 
Talousvaliokunta TaVL 25/2008 (17.6.2008) 
Lakivaliokunta LaVL 12/2008 (12.6.2008)]    
 

Käsittely Euroopan parlamentissa: 
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- 
 

Kansallinen lainsäädäntö, ml. Ahvenanmaan asema: 
 
Ehdotus patenttilitigaatiosopimuksesta liittyy Suomessa erityisesti patenttilainsäädäntöön 
sekä prosessioikeutta koskevaan lainsäädäntöön. Patentit kuuluvat valtakunnan 
lainsäädäntövaltaan Ahvenanmaan itsehallintolain (1144/1991) 27 §:n 10 kohdan nojalla 
ja lainkäyttö 27 §:n 23 kohdan nojalla. 
 

Taloudelliset vaikutukset: 
 
Toteutuessaan patenttituomioistuimen perustamisella voi olla vaikutuksia EU:n 
talousarvioon. Komissio on jäsenmaiden pyynnöstä teettänyt kustannushyötyanalyysin, 
jossa kustannuspuoli on kuitenkin jätetty hyvin vähäiselle huomiolle. Myöskään arvioita 
yhteisön, jäsenmaiden ja yhteisön ulkopuolisten EPC-maiden rahoitusosuuksista ei ole 
vielä pystytty esittämään.   
 
Arviona operatiivisista kustannuksista on esitetty 27.5 milj. € vuodessa, jos 
ensimmäiseen oikeusasteessa olisi yhteensä kolmetoista paneelia ja 
muutoksenhakuasteessa kolme. Kustannuksia syntyisi mm. tuomarien palkoista ja 
koulutusjärjestelmästä. Eri jaostojen perustamiskustannukset eivät kustannusarvioon 
sisälly, joten se on pelkästään suuntaa-antava. Kokonaiskustannukset ovat liitoksissa 
siihen, millaiseksi ehdotettu patenttioikeudenkäyntijärjestelmä loppujenlopuksi erityisesti 
jaostomäärältään rakentuu.  
 
Toteutuessaan ehdotuksella olisi todennäköisesti taloudellisia vaikutuksia myös 
kansallisesti mahdollisen paikallisjaoston (tai muiden jäsenmaiden kanssa yhdessä 
perustettavan aluejaoston) perustamisen ja toiminnan myötä. Yleisesti ottaen 
patenttituomioistuimen perustaminen merkitsisi, että sille annetaan tuomiovalta 
yksityisten välisissä riita-asioissa, jotka nykyisin käsitellään kansallisissa 
tuomioistuimissa (Suomessa Helsingin käräjäoikeus).  
 

Muut mahdolliset asiaan vaikuttavat tekijät: 
 

Neuvottelumandaattiluonnos esiteltiin ja siitä käytiin ensimmäinen keskustelu 2.4.2009 
neuvoston patenttityöryhmässä. Jäsenmaiden valtaenemmistö kannatti ehdotettua 
etenemistapaa. Neuvottelumandaatin antaminen yhdistettiin siihen, että yhteisöjen 
tuomioistuimelta pyydetään lausuntoa suunnitellun patenttilitigaatiosopimuksen yhteisön 
oikeuden mukaisuudesta. Keskustelussa tuotiin esille tarve täsmentää 
neuvottelumandaattia myöhemmin oikeusperustan, sisällön ja toimivaltakysymysten 
osalta.  
 
Pj-maa on 24.4.2009 toimittanut jäsenmaille em. keskustelujen pohjalta laaditun 
työasiakirjan, jossa käsitellään EY-tuomioistuimelta pyydettävän lausunnon taustaa, 
tarkoitusta ja menettelytapaa. Lausuntopyynnön kohteena olisi suunnitellun 
patenttilitigaatiosopimuksen yleinen yhdenmukaisuus EY-perustamissopimuksen kanssa 
ja erityisesti sen EY 220 artiklasta eteenpäin. Lausuntoa pyydettäisiin erityisesti 
litigaatiosopimuksen aineellisesta oikeusperustasta sekä EY-tuomioistuimen roolista 
erillisenä muutoksenhakuasteena (cassation) patenttiasioissa. Pj-maa ei katso 
tarpeelliseksi pyytää lausuntoa yhteisön toimivallasta, koska neuvoston oikeuspalvelu on 
jo ottanut asiaan kantaa eivätkä jäsenmaat ole tätä kyseenalaistaneet.  
 



 

 

8(9) 
Lausuntopyynnön liitteenä olisi Pj-maan viimeisin työasiakirja 
patenttilitigaatiosopimuksesta, komission neuvottelumandaattiluonnos sekä neuvoston 
oikeuspalvelun laatima muistio. Neuvottelumandaatti on tarkoitus hyväksyä vasta sen 
jälkeen kun EY-tuomioistuin on ensin antanut lausuntonsa.  
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KOMISSION SUOSITUS NEUVOSTOLLE 

komission valtuuttamisesta aloittamaan neuvottelut  
sopimuksesta yhdistetyn patenttioikeudenkäyntijärjestelmän perustamiseksi  

A. PERUSTELUT 

1. JOHDANTO 

Komissio ehdottaa neuvottelujen aloittamista Euroopan yhteisön, sen jäsenvaltioiden ja 
muiden eurooppapatenttien myöntämisestä 5. lokakuuta 1973 tehdyn yleissopimuksen1 
(Euroopan patenttisopimus) sopimusvaltioiden välisen sopimuksen tekemiseksi yhdistetyn 
patenttioikeudenkäyntijärjestelmän perustamisesta. Yhdistettyä 
patenttioikeudenkäyntijärjestelmää varten perustettavan tuomioistuinrakenteen tuomiovaltaan 
kuuluisivat sekä nykyiset eurooppapatentit että tulevat yhteisöpatentit. Sopimukseen saisivat 
edellä esitetyn valossa liittyä myöhemmin kaikki nekin Euroopan patenttisopimuksen 
sopimusvaltiot, jotka eivät ole sopimuksen alkuperäisiä sopimuspuolia.  

Teollis- ja tekijänoikeuksien, kuten patenttien, suojeleminen EU:n tasolla helpottaa tavaroiden 
rajatylittävää valmistusta ja jakelua Euroopan yhteisössä ja parantaa näin suoraan 
sisämarkkinoiden toimivuutta. Lisäksi se vaikuttaa ETA:n sisäiseen kauppaan ja on siten 
merkityksellistä kaikkien ETA-sopimuksen allekirjoittajavaltioiden kannalta. 

Patenteilla on tärkeä merkitys teollis- ja tekijänoikeuksien järjestelmässä. Ne kannustavat 
innovointiin ja palkitsevat sen sekä auttavat kehittämään uusia tuotteita ja prosesseja. 
Euroopan patenttijärjestelmän tämänhetkinen hajanaisuus ja erityisesti yhtenäisen nimikkeen 
ja yhdistetyn patenttioikeudenkäyntijärjestelmän puuttuminen tekevät patenttijärjestelmään 
pääsystä hankalaa ja kallista ja vaikeuttavat patenttien todellista hyödyntämistä ennen kaikkea 
pk-yrityksissä. 

Innovoijat, jotka haluavat suojata keksintönsä useissa yhteisön jäsenvaltioissa, voivat nykyisin 
hakea joko erillisiä kansallisia patentteja tai eurooppapatentin. Eurooppapatentteja myöntää 
Euroopan patenttivirasto (EPO), joka on perustettu Euroopan patenttisopimuksen nojalla. 
Sopimuksessa on tällä hetkellä mukana 35 sopimusvaltiota. Yhteisön jäsenvaltioiden lisäksi 
siihen kuuluvat muun muassa Sveitsi, Islanti, Liechtenstein ja Norja. 

Yhteisön nykyisessä siviilioikeuslainsäädännössä säädetään, että patentin pätevyyttä koskevat 
kiistat on saatettava sen jäsenvaltion tuomioistuinten käsiteltäviksi, jossa patentti on 
rekisteröity. Patentinloukkauskanteet on puolestaan saatettava vireille joko vastaajan 
kotijäsenvaltion tuomioistuimissa tai sen jäsenvaltion tuomioistuimissa, jossa vahinko on 
tapahtunut tai saattaa tapahtua. Samoja sääntöjä sovelletaan myös suhteissa Sveitsiin, Norjaan 
ja Islantiin vuosina 1988 ja 2007 tehtyjen Luganon yleissopimusten nojalla. Tässä 
järjestelmässä tuomiovaltaa käyttävät monet eri tahot, ja yritykset saattavat joutua 
käräjöimään samanaikaisesti kaikissa niissä jäsenvaltioissa, joissa patentti on voimassa. 
Sidosryhmät ovat toistuvasti korostaneet, että tästä aiheutuu huomattavia kustannuksia, 

                                                 
1 http://www.epo.org/patents/law/legal-texts/html/epc/2000/e/contents.html. 
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monimutkaisia käytäntöjä ja myös oikeudellista epävarmuutta, sillä eri jäsenvaltioiden 
tuomioistuimet saattavat antaa toisistaan poikkeavia päätöksiä. Sidosryhmät esittivät 
vuonna 2006 pidetyn kuulemisen yhteydessä, että nykyinen oikeudenkäyntijärjestelmä ei 
takaa oikeusvarmuutta etenkään rajatylittävissä patenttikiistoissa. Lisäksi on esitetty 
näkemyksiä, joiden mukaan järjestelmä ei ole yhteismarkkinoiden vaatimusten mukainen.  

Huhtikuun 3. päivänä 2007 annetun komission tiedonannon mukaan rinnakkaisten 
oikeudenkäyntien kokonaiskulut niissä neljässä jäsenvaltiossa, joissa patenttiriitoja käsitellään 
tällä hetkellä eniten (Saksa, Ranska, Yhdistynyt kuningaskunta ja Alankomaat), olisivat 
310 000–1 950 000 euroa ensimmäisessä oikeusasteessa ja 320 000–1 390 000 euroa toisessa 
oikeusasteessa. Patenttioikeudenkäynnit ovat tämän perusteella nykyisin tarpeettoman kalliita 
ja riskialttiita kaikille asianosaisille. Patenttioikeudenkäynteihin liittyvät riskit ja yhtenäisen 
nimikkeen puuttuminen vaikeuttavat etenkin pk-yritysten ja yksittäisten keksijöiden pääsyä 
patenttijärjestelmään. Ne myös jarruttavat Euroopan innovatiivisuutta ja kilpailukykyä.  

Komissio laatii parhaillaan Bryssel I -asetuksen2 soveltamista käsittelevää kertomusta, jossa 
pohditaan nykyisten yhteisön/Luganon järjestelmien suurimpia puutteita. Paras keino puuttua 
kansallisissa tuomioistuimissa käytävien rinnakkaisten oikeudenkäyntien kustannuksiin ja 
muihin oikeudenkäyntien koordinointiongelmiin olisi kuitenkin yhdistetty 
patenttioikeudenkäyntijärjestelmä. 

Yhdistetystä yhteisestä eurooppalaisesta patenttioikeudenkäyntijärjestelmästä hiljattain tehdyn 
taloudellisen kustannus-hyötyanalyysin3 mukaan hyödyt asianosaisille ja koko Euroopan 
taloudelle olisivat huomattavat, jos rinnakkaiset patenttiloukkaus- ja 
patentinkumoamisoikeudenkäynnit lopetettaisiin. Yksityisen sektorin kustannussäästön 
ennakoidaan olevan jo vuonna 2013 yhteensä 148−289 miljoonaa euroa vuodessa, kun otetaan 
huomioon useassa tuomioistuimessa käsiteltävien rinnakkaistapausten määrässä odotettavissa 
oleva vähennys. Kustannussäästön ennakoidaan olevan vielä suurempi jatkossa. 

Yhteisöpatentin luominen ja yhteisen patenttioikeudenkäyntijärjestelmän perustaminen sekä 
tulevia yhteisöpatentteja että eurooppapatentteja varten on siksi ensisijaisen tärkeää 
Euroopalle. 

2. SUUNNITTEILLA OLEVA SOPIMUS YHDISTETYN 
PATENTTIOIKEUDENKÄYNTIJÄRJESTELMÄN PERUSTAMISEKSI 

Euroopan nykyiseen patenttioikeudenkäyntitilanteeseen liittyvien merkittävien ongelmien 
ratkaisemiseksi eräät jäsenvaltiot ja kolmannet maat laativat EPO:n alaisuudessa luonnoksen 
eurooppapatenttien oikeudenkäyntijärjestelmää koskevaksi sopimukseksi (EPLA), jolla 
mainitut ongelmat olisi ratkaistu ainoastaan eurooppapatenttien osalta. Yhteisön 
osallistuminen hankkeeseen ei kuitenkaan saanut neuvostossa riittävää poliittista tukea 
jäsenvaltioilta. Tästä syystä komissio ehdotti edellä mainitussa tiedonannossaan, että 
perustettaisiin yhdistetty oikeudenkäyntijärjestelmä sekä eurooppapatentteja että tulevia 

                                                 
2 Neuvoston asetus (EY) N:o 44/2001 tuomioistuimen toimivallasta sekä tuomioiden tunnustamisesta ja 

täytäntöönpanosta siviili- ja kauppaoikeuden alalla, EYVL L 12, 16.1.2001, s. 1. 
3 Harhoff, Economic Cost-Benefit Analysis of a Unified and Integrated European Patent Litigation 

System, Final Report, Euroopan komission sisämarkkinoiden pääosaston tilaama tutkimus, 
tarjousmenettely nro MARKT/2008/06/D, 31. joulukuuta 2008, sellaisena kuin se on tarkistettuna 9. 
helmikuuta 2009, s. 40. 
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yhteisöpatentteja varten. Neuvoston patenttityöryhmä on pohtinut tiedonannon pohjalta 
ajatusta yhdistetyn patenttioikeudenkäyntijärjestelmän luomisesta. Yhdistettyä 
patenttioikeudenkäyntijärjestelmää varten perustettavan tuomioistuinrakenteen tuomiovaltaan 
kuuluisivat eurooppa- ja yhteisöpatenttien loukkaus- ja pätevyyskiistat. Vaikuttaa siltä, että 
yhdistetyn patenttioikeudenkäyntijärjestelmän pääpiirteistä ja perustehtävistä ollaan 
pääsemässä laajaan yksimielisyyteen. Siihen sisältyisi valtaosin hajautettu ensimmäinen 
oikeusaste, yksi muutoksenhakutuomioistuin ja yhteisöjen tuomioistuin yhteisön oikeuden 
johdonmukaisen tulkinnan ja soveltamisen varmistajana. 

Yhdistetty patenttioikeudenkäyntijärjestelmä olisi perustettava yhteisön, sen jäsenvaltioiden ja 
muiden Euroopan patenttisopimuksen sopimusvaltioiden välisellä sopimuksella EY:n 
perustamissopimuksen 300 artiklan mukaista menettelyä noudattaen. Yhteisön osallistuminen 
sopimukseen on ensiarvoisen tärkeää, sillä sopimus kattaisi esimerkiksi oikeuksien 
noudattamisen varmistamisesta annetun direktiivin4 ja Bryssel I -asetuksen5 kattamia aloja, 
joilla yhteisöllä on yksinomainen toimivalta tehdä sopimuksia kolmansien maiden kanssa. 
Huomattakoon kuitenkin, että olemassa oleva yhteisön säännöstö liittyy kansallisiin 
tuomioistuinmenettelyihin eikä siksi välttämättä ole suoraan sovellettavissa. Ehdotuksen 
mukainen yhdistetty tuomiovaltajärjestelmä eroaisi olemassa olevista kansallisia 
tuomioistuinrakenteita koskevista säännöistä siinä määrin kuin on tarpeen sen toiminnan 
kannalta. Sopimus täydentäisi yhteisöpatenttia, joka on määrä luoda komission vuonna 2000 
antaman neuvoston asetusehdotuksen6 pohjalta. Tarkoituksena on, että asetusehdotusta 
työstetään samanaikaisesti neuvoston työryhmässä, jotta päästään kattavaan 
yhteisymmärrykseen yhteisöpatentista ja patenttioikeudenkäyntijärjestelmästä. 

Vaikka EPO on viime aikoina tehnyt patenttiuudistuksia, yhteisöpatentti toisi lisäarvoa, jota 
eurooppapatentti ei voi tarjota. Kun EPO on myöntänyt eurooppapatentin, se hajoaa kimpuksi 
kansallisia patentteja, jotka kuuluvat kansallisen lainsäädännön alaisuuteen. Yhteisöpatentti 
sen sijaan on yksi ainoa teollis- ja tekijänoikeus samaan tapaan kuin olemassa oleva yhteisön 
tavaramerkki. Sen vaikutus on sama kaikkialla yhteisössä suoraan sovellettavan yhteisön 
asetuksen nojalla. Koska yhteisöpatentit ovat voimassa kaikkialla EU:n alueella, myös niiden 
noudattamista voidaan valvoa yhdenmukaisesti EU:n ulkorajoilla. Ne ovat myös edullisempia 
ja niistä aiheutuu selvästi vähemmän hallinnollista ja muuta rasitusta hakijoille ja 
oikeudenhaltijoille. 

Komissio onkin tämänhetkisessä talouden laskusuhdanteessa lujasti vakuuttunut siitä, että 
kattava patenttiuudistus, johon sisältyy sekä yleiseurooppalainen 
patenttioikeudenkäyntijärjestelmä että yksi yhteinen patentti, on tarpeellinen. Yhteistyössä 
puheenjohtajavaltio Ranskan kanssa Strasbourgissa 16. ja 17. lokakuuta 2008 järjestetty 
teollisoikeuskonferenssi osoitti, että kaikki Euroopan teollisuuden haarat ovat yhtä mieltä 
nopean etenemisen tarpeesta molemmissa asioissa. 

Patenttiuudistus pitäisi myös nähdä laajemmassa, EU:n rakenneuudistustavoitteisiin 
liittyvässä yhteydessä eli esimerkiksi Lissabonin kasvu- ja työllisyysstrategian, kasvun ja 

                                                 
4 Euroopan parlamentin ja neuvoston direktiivi 2004/48/EY, annettu 29 päivänä huhtikuuta 2004, teollis- 

ja tekijänoikeuksien noudattamisen varmistamisesta, EUVL L 195, 2.6.2004, s. 16. 
5 Neuvoston asetus (EY) N:o 44/2001 tuomioistuimen toimivallasta sekä tuomioiden tunnustamisesta ja 

täytäntöönpanosta siviili- ja kauppaoikeuden alalla, EYVL L 12, 16.1.2001, s. 1. 
6 KOM (2000) 412 lopullinen, 5.6.2000, EYVL C 337, 28.11.2000, s. 278, viimeisin ehdotus neuvoston 

8.3.2004 tekemin tarkistuksin, neuvoston asiakirja 7119/04. 
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työllisyyden hyväksi toteutettavan Euroopan talouden elvytyssuunnitelman7 ja 
sisämarkkinakatsauksen8 valossa. Se edesauttaa merkittävällä tavalla yleisen tavoitteen 
saavuttamisessa eli innovoinnin edistämisessä ja yrityksiin kohdistuvien kustannusten ja 
muun rasituksen vähentämisessä. 

Tässä vaiheessa vaikuttaa siltä, että jäsenvaltiot olisivat valmiita tekemään ns. jaetun 
toimivallan sopimuksen yhdistetyn patenttioikeudenkäyntijärjestelmän perustamisesta9. 
Edistystä on tapahtunut myös yhteisöpatenttiin liittyneissä ratkaisemattomissa kysymyksissä. 

Neuvoston työryhmässä käydyissä keskusteluissa saavutettujen tähänastisten tulosten 
perusteella yhdistetyn patenttioikeudenkäyntijärjestelmän pääpiirteet olisivat tiivistetysti 
seuraavat:  

• Siihen sisältyisi paikallisia ja alueellisia ensimmäisen oikeusasteen 
tuomioistuinjaostoja ja yksi keskusjaosto, toisen oikeusasteen tuomioistuin sekä 
kirjaamo. 

• Kaikki jaostot kuuluisivat erottamattomina osina yhteen ja samaan 
oikeuslaitokseen, jolla on yhdenmukaiset menettelytavat.  

• Yhdistettyä patenttioikeudenkäyntijärjestelmää varten perustettavan 
tuomioistuinrakenteen tuomareilla olisi oltava korkean tason erikoistumiskokemus 
patenttioikeudenkäynneistä sekä tekninen huippuasiantuntemus.  

• Yhteisen oikeuslaitoksen tuomareille perustettaisiin koulutusjärjestelmä, jossa 
parannetaan ja syvennetään tuomareiden patenttioikeudenkäyntiasiantuntemusta ja 
varmistetaan tällaisen erikoisosaamisen ja -kokemuksen laaja maantieteellinen 
leviäminen. 

• Yhdistettyä patenttioikeudenkäyntijärjestelmää varten perustettavan 
tuomioistuinrakenteen paikallisten ja alueellisten jaostojen tukena olisi joukko 
oikeudellisesti ja teknisesti päteviä patenttituomareita. 

• Yhdistettyä patenttioikeudenkäyntijärjestelmää varten perustettavalla 
tuomioistuinrakenteella olisi tuomiovalta sekä eurooppapatentteja että tulevia 
yhteisöpatentteja koskevissa loukkauskanteissa, mitätöimiskanteissa ja 
mitätöimistä koskevissa vastakanteissa, kanteissa, joilla halutaan vahvistettavan 
ettei loukkausta ole tapahtunut, sekä julkaistun patenttihakemuksen tuottamaan 
suojaan perustuvissa korvauskanteissa. Lisäksi se käsittelisi kanteita, jotka 
koskevat yhteisöpatenttien pakollisia lisenssejä. Kansallisten patenttivirastojen 
myöntämät patentit jäisivät tulevan oikeudenkäyntijärjestelmän ulkopuolelle. 

• Yhdistettyä patenttioikeudenkäyntijärjestelmää varten perustettavalla 
tuomioistuinrakenteella olisi yksinomainen tuomiovalta mitätöimiskanteissa ja 
loukkauskanteissa. Patentinhakijoille ja -haltijoille, joilla on hakemus vireillä tai 
joille on jo myönnetty eurooppapatentti, voidaan kuitenkin siihen päivään asti, 

                                                 
7 KOM(2008) 800 lopullinen, 26.11.2008. 
8 Valmisteluasiakirja The Single Market Review: one year on, SEC(2008) 3064, 16.12.2008. 
9 Neuvoston asiakirja 5072/09 (Draft Agreement on the European and Community Patents Court and 

Draft Statute). 
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kun tuomioistuinrakenne on toimintakykyinen, antaa mahdollisuus jättäytyä 
halutessaan järjestelmän ulkopuolelle. 

• Yhdistettyä patenttioikeudenkäyntijärjestelmää varten perustettavan 
tuomioistuinrakenteen päätösten vaikutusala on periaatteessa koko se alue tai ne 
alueet, joilla patentti on voimassa. 

• Yhdistettyä patenttioikeudenkäyntijärjestelmää varten perustettavan 
tuomioistuinrakenteen keskeisiä valtuuksia olisivat 

– julistaa eurooppa- tai yhteisöpatentti mitättömäksi, 

– määrätä patentinloukkaaja lopettamaan patentin loukkaaminen, 

– määrätä patenttia loukkaavat tavarat tai patenttia loukkaavien tavaroiden 
valmistukseen käytettävät materiaalit hävitettäviksi,  

– määrätä loukatulle osapuolelle maksettavista vahingonkorvauksista ja 
patentinloukkaajan velvollisuudesta ilmoittaa loukatulle osapuolelle mahdollisten 
toimintaan osallistuneiden kolmansien osapuolten nimet,  

– määrätä toimenpiteitä ja turvaamistoimenpiteitä, kuten ennakkokieltoja, 
omaisuuden tarkastusmääräyksiä, jäädyttämispäätöksiä ja 
takavarikointimääräyksiä. 

• Ensimmäisen oikeusasteen tuomioistuimen päätöksiin voisi hakea muutosta 
muutoksenhakutuomioistuimessa. 

• Euroopan yhteisöjen tuomioistuin ratkaisisi yhteisön oikeuden tulkintaan ja 
yhteisön toimielinten antamien säädösten voimassaoloon ja tulkintaan liittyvät 
ennakkotapaukset, jotka yhdistettyä patenttioikeudenkäyntijärjestelmää varten 
perustettava tuomioistuinrakenne saattaa sen käsiteltäväksi.  

Oikeusvarmuuden takia lienee kuitenkin tarpeen, että yhteisöjen tuomioistuimelta pyydetään 
EY:n perustamissopimuksen 300 artiklan 6 kohdan mukainen lausunto siitä, onko 
suunnitteilla oleva sopimus sopusoinnussa EY:n perustamissopimuksen kanssa sikäli kuin 
siinä määrätään yhdistetyn patenttioikeudenkäyntijärjestelmän tuomiovallan kattavan myös 
tulevat yhteisöpatentit. 

3. YHTEISÖN OSALLISTUMINEN NEUVOTTELUIHIN  

Yhteisön osallistuminen sopimusluonnosta käsitteleviin neuvotteluihin on välttämätöntä 
yhteisön tällä alalla omaaman toimivallan takia. Neuvotteluprosessissa on myös otettava 
huomioon yleiset suhteet asianomaisiin kolmansiin maihin. 

Osallistuminen on yhteisön edun mukaista myös sen harjoittaman patenttipolitiikan 
näkökulmasta. Nykyinen tilanne, jossa lukuisten Euroopan patenttisopimuksen 
sopimuspuolten erilaiset kansalliset tuomioistuinrakenteet jakavat tuomiovallan, ei vastaa 
todellisten sisämarkkinoiden vaatimuksia. Nykyinen järjestelmä on kallis, ja siihen liittyy 
riski, että tulokset ovat erilaisia tai jopa päinvastaisia eri jäsenvaltioissa. Eurooppa- ja 
yhteisöpatentteja koskevan päätöksenteon sälyttäminen yhden ainoan tuomioistuimen 
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vastuulle parantaa oikeusvarmuutta ja edistää patenttilainsäädännön yhdenmukaista 
soveltamista ja tulkintaa EU:n tasolla ja Euroopan patenttisopimuksen puitteissa. Se tarjoaa 
patentinhaltijoille paremmin ennakoitavissa olevan, nopeamman ja edullisemman tavan 
ratkaista patentteihinsa liittyvät kiistat, ja sen odotetaan siten edistävän kasvua, kilpailukykyä 
ja työllisyyttä. Se myös todennäköisesti tekee patenttijärjestelmästä edullisemman erityisesti 
pk-yrityksille. 

B. SUOSITUS 

Edellä esitetyn perusteella komissio suosittelee, että 

– neuvosto antaa komissiolle valtuudet neuvotella yhdistetyn 
patenttioikeudenkäyntijärjestelmän perustamista koskevan sopimuksen tekemisestä, 

– neuvosto päättää, että komissio käy neuvottelut Euroopan yhteisön puolesta kuullen 
jäsenvaltioiden edustajista koostuvaa erityiskomiteaa, jonka tehtävänä on avustaa 
komissiota tässä tehtävässä liitteenä olevien neuvotteluohjeiden mukaisesti, 

– neuvoteltaessa hyväksyttävän sopimuksen sellaisista näkökohdista, jotka kuuluvat 
jäsenvaltioiden toimivaltaan, jäsenvaltiot sopivat keskenään ja komission kanssa edellä 
mainitussa erityiskomiteassa siitä, millaiset kannat ne omaksuvat kolmansiin maihin 
nähden, 

– neuvosto hyväksyy liitteenä olevat neuvotteluohjeet. 
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LIITE  

NEUVOTTELUOHJEET 

– Sopimus tehdään Euroopan yhteisön, sen jäsenvaltioiden ja muiden Euroopan 
patenttisopimuksen sopimusvaltioiden välillä. 

– Komissio varmistaa, että yhdistettyä patenttioikeudenkäyntijärjestelmää varten 
perustettavan tuomioistuimen tuomiovalta kattaa sekä eurooppa- että yhteisöpatentit. 

– Komissio varmistaa, että sopimusluonnokseen sisältyvät määräykset ja mahdolliset muut 
sopimusluonnokseen kuuluvat oikeudelliset välineet ovat yhteisön säännöstön mukaisia. 
Tätä vaatimusta ei kuitenkaan noudateta niiltä osin kuin on erikseen ilmoitettu poikettavan 
yhteisön säännöstöstä erityisen patenttituomioistuimen perustamisen mahdollistamiseksi. 

– Komissio varmistaa, että Euroopan yhteisöjen tuomioistuin ratkaisee yhteisön oikeuden 
tulkintaan ja yhteisön toimielinten antamien säädösten voimassaoloon ja tulkintaan liittyvät 
ennakkotapaukset, jotka yhdistettyä patenttioikeudenkäyntijärjestelmää varten perustettava 
tuomioistuinrakenne saattaa sen käsiteltäväksi.  

– Komissio varmistaa, että sopimusluonnoksen säännöt eivät ole ristiriidassa yhteisöpatentin 
luomisen kanssa.  
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SV 
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REKOMMENDATION FRÅN KOMMISSIONEN TILL RÅDET 

om att bemyndiga kommissionen att inleda förhandlingar om  
ett avtal om ett enhetligt system för patenttvister  

A. MOTIVERING 

1. INLEDNING 

Kommissionen föreslår att man inleder förhandlingar i syfte att ingå ett avtal mellan 
Europeiska gemenskapen, dess medlemsstater och övriga parter till konventionen om 
meddelande av europeiska patent (Europeiska patentkonventionen) av den 5 oktober 19731 
om inrättande av ett enhetligt system för patenttvister. Den domstolsordning som upprättas 
inom ramen för det enhetliga systemet för patenttvister skulle få behörighet både för befintliga 
europeiska patent och för framtida gemenskapspatent. När det gäller befintliga europeiska 
patent bör alla parter till Europeiska patentkonventionen, som inte hör till de ursprungliga 
parterna till konventionen, få ansluta sig till avtalet.  

Industriell äganderätt, som patent, främjar på EU-nivå gränsöverskridande tillverkning och 
distribution av varor inom Europeiska gemenskapen och bidrar därmed direkt till en bättre 
fungerande inre marknad. Vidare påverkar det handeln inom EES och är således av betydelse 
för alla länder som undertecknat EES-avtalet. 

Patent spelar en viktig roll i systemet för industriell äganderätt. De stimulerar och uppmuntrar 
till innovation och har en positiv inverkan på utvecklingen av nya produkter och nya 
tillverkningsförfaranden. Den bristande samordningen av nuvarande patentsystem i Europa 
och avsaknaden av en enhetlig titel och ett enhetligt system för patenttvister leder till att 
tillgången till patentsystemet blir komplicerat och kostsamt och att patenten inte tillämpas på 
ett effektivt sätt. Detta gäller framför allt små och medelstora företag. 

Innovatörer som önskar skydda sina uppfinningar i gemenskapens olika medlemsstater kan 
för närvarande söka patentskydd antingen via enskilda nationella patentsystem eller via det 
europeiska patentsystemet. Europeiska patent beviljas av Europeiska patentverket (EPO) som 
inrättades genom Europeiska patentkonventionen och har för närvarande 35 
konventionsparter. Utöver medlemsstaterna ingår bland annat Schweiz, Island, Liechtenstein 
och Norge. 

Om det i dagsläget uppstår en tvist om ett patents giltighet eller om ett påstått patentintrång 
föreskriver gemenskapslagstiftningen på civilrättsområdet att frågor som rör ett patents 
giltighet ska behandlas av den medlemsstats rättssystem i vilket patentet registrerats. Frågor 
som rör patentintrång kan behandlas antingen av en domstol i den medlemsstat där svaranden 
är bosatt eller av en domstol i den medlemsstat där skadan inträffade eller kan inträffa. 
Liknande regler gäller i fråga om Schweiz, Norge och Island som omfattas av 
Luganokonventionerna från 1988 och 2007. Detta system innebär tvistemålsförfaranden i ett 
antal olika fora eftersom företag kan bli tvungna att parallellt väcka talan i alla medlemsstater 

                                                 
1 http://www.epo.org/patents/law/legal-texts/html/epc/2000/e/contents.html. 
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där patentet är godkänt. Intressenter har vid upprepade tillfällen redogjort för att detta 
förfarande medför avsevärda kostnader, är komplicerat och skapar rättslig osäkerhet på grund 
av att domstolsbesluten kan utfalla olika från en medlemsstat till en annan. Berörda parter 
hävdade vid ett samråd 2006 att det nuvarande systemet, i synnerhet när det gäller 
patentfrågor av gränsöverskridande karaktär, leder till rättslig osäkerhet. Vidare har det 
hävdats att systemet inte överensstämmer med den inre marknadens krav.  

I kommissionens meddelande av den 3 april 2007 konstateras att den sammanlagda kostnaden 
för parallell prövning i de fyra medlemsstater som har de flesta patenttvisterna (Tyskland, 
Frankrike, Förenade kungariket och Nederländerna) uppgår till mellan 310 000 euro och 
1 950 000 euro i första instansen och till 320 000 euro och 1 390 000 euro i andra instansen. 
Detta visar att prövning av patenttvister är idag onödigt kostsam och riskfylld för alla 
inblandade parter. De risker som är förbundna med patenttvister och avsaknaden av ett 
enhetligt system utgör ett hinder i synnerhet för små och medelstora företags samt enskilda 
investerares tillgång till patentsystemet och en hämsko för innovation och konkurrenskraft 
inom EU.  

Kommissionen håller på att utarbeta en rapport om tillämpningen av Bryssel I-förordningen2 
vilken kommer att ta upp de största bristerna med de nuvarande gemenskaps-
/Luganosystemen. För att komma till rätta med de kostnader som uppstår i samband med 
parallella domstolsförfaranden i nationella domstolar och de problem som samordningen av 
sådana förfaranden medför skulle den bästa lösningen vara att inrätta ett enhetligt system för 
patenttvister. 

I en nyligen genomförd kostnads- och intäktsanalys av ett enhetligt och integrerat europeiskt 
system för patenttvister3 kom man fram till att alla parter och hela EU-ekonomin skulle 
gynnas om man kunde undvika överlappning vid handläggningen av frågor som rör 
patentintrång och upphävande. Redan 2013 beräknas de totala privata kostnadsbesparingarna 
uppgå till 148–289 miljoner euro per år beräknat på det sannolika antalet 
domstolsförhandlingar i flera nationella domstolar som kunnat undvikas. Man tror dessutom 
att besparingarna blir ännu större i framtiden. 

Inrättandet av ett gemenskapspatent och av ett enhetligt system för patenttvister avseende 
både framtida gemenskapspatent och europeiska patent utgör därför även fortsättningsvis en 
prioriterad fråga för Europa. 

2. DET PLANERADE AVTALET OM INRÄTTANDE AV ETT ENHETLIGT SYSTEM FÖR 
PATENTTVISTER 

För att komma till rätta med de otillfredsställande rådande förhållandena i Europa i samband 
med prövning av patenttvister hade ett antal medlemsstater och tredjeländer, under 
överinseende av Europeiska patentverket, förberett ett förslag till domstolssystem för 
europeiska patent (EPLA) som var tänkt att ta itu med de nämnda bristerna enbart när det 
gäller europeiska patent. Det fanns dock inte tillräckligt stöd i rådet från medlemsstaternas 

                                                 
2 Rådets förordning (EG) nr 44/2001 om domstols behörighet och om erkännande och verkställighet av 

domar på privaträttens område, EGT L 12, 16.1.2001, s. 1. 
3 Harhoff, Economic Cost-Benefit Analysis of a Unified and Integrated European Patent Litigation 

System, Final Report, utredning genomförd på begäran av Europeiska kommissionens GD MARKT, 
anbudsinfordran nr MARKT/2008/06/D av den 31 december 2008, reviderad den 9 februari 2009, s. 40. 
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sida för att få till stånd det erforderliga deltagandet från gemenskapen. Kommissionen 
föreslog därför i ovan nämnda meddelande att det inrättas en integrerad rättsordning för både 
europeiska patent och framtida gemenskapspatent. Rådets arbetsgrupp för patentfrågor har på 
grundval av detta meddelande diskuterat förslaget om att inrätta ett enhetligt system för 
patenttvister. Den domstolsordning som upprättas inom ramen för det enhetliga systemet för 
patenttvister skulle få behörighet både när det gäller patentintrång och giltigheten för 
europeiska patent och gemenskapspatent. Det förefaller som om det finns en tilltagande bred 
enighet om huvuddragen i och de grundläggande uppgifterna för ett enhetligt system för 
patenttvister. Detta skulle innebära en i stor utsträckning decentraliserad första instans, en 
enda överklagandeinstans och en uppgift för EG-domstolen att tillhandahålla en samstämmig 
tolkning och tillämpning av gemenskapslagstiftningen. 

Det enhetliga systemet för patenttvister bör inrättas genom ingående av ett avtal i enlighet 
med det förfarande som avses i artikel 300 i EG-fördraget som omfattar europeiska 
gemenskapen, dess medlemsstater och övriga parter till Europeiska patentkonventionen. Det 
är nödvändigt att gemenskapen är delaktig i detta avtal eftersom det kommer att omfatta 
områden där gemenskapen har ensam behörighet att ingå avtal med tredjeländer, som 
exempelvis de som omfattas av direktivet om säkerställande av skyddet för immateriella 
rättigheter4 och Bryssel I-förordningen5. Emellertid bör det påpekas att den befintliga 
lagstiftningen avser nationella domstolsförfaranden och är därför kanske inte helt relevant. 
Den föreslagna enhetliga rättsordningen skulle skilja sig från de regler som för närvarande 
gäller för de nationella domstolsstrukturerna i den mån det är nödvändigt för att uppfylla de 
uppställda kraven. Detta avtal skulle utgöra ett komplement till inrättandet av ett 
gemenskapspatent på grundval av kommissionens förslag till rådets förordning från 2000.6 
Arbetet med förslaget till förordning planeras att ske parallellt i rådets arbetsgrupp i syfte att 
få till stånd ett generellt avtal som inkluderar gemenskapspatentet och ett system för 
patenttvister. 

Trots de patentreformer som Europeiska patentverket nyligen genomfört kommer 
gemenskapspatentet att tillföra ett mervärde som det europeiska patentet inte kan erbjuda. 
Efter att ha godkänts av Europeiska patentverket sönderfaller det europeiska patentet i ett 
antal nationella patent som faller under nationell lagstiftning. Gemenskapspatenten kommer 
däremot att utgöras av enskilda immateriella rättigheter liknande gemenskapsvarumärket. De 
kommer att få en enhetlig och gemenskapsövergripande effekt genom en direkt tillämplig 
gemenskapsförordning. Eftersom gemenskapspatenten kommer att inbegripa hela EU- 
territoriet kommer de att vara verkställbara på ett enhetligt sätt vid EU:s yttre gränser. 
Dessutom kommer de att bli billigare och innebära mindre administration och mindre 
belastning för de sökande och patentinnehavarna. 

Med hänvisning till dagens pressade ekonomiska läge står kommissionen sålunda fast vid att 
man bör vidta en omfattande reform av patentsystemet som inbegriper både ett EU-
övergripande system för patenttvister och ett enhetligt patent. Vid konferensen om industriell 
äganderätt, som anordnades i samarbete med det franska ordförandeskapet den 16–17 oktober 

                                                 
4 Europaparlamentets och rådets direktiv 2004/48/EG av den 29 april 2004 om säkerställande av skyddet 

för immateriella rättigheter, EUT L 195, 2.6.2004, s.16. 
5 Rådets förordning (EG) nr 44/2001 om domstols behörighet och om erkännande och verkställighet av 

domar på privaträttens område, EGT L 12, 16.1.2001, s. 1. 
6 KOM(2004) 412 slutlig av den 5 juli 2000, EGT C337, 28.11.2000, s. 278. Senast ändrad av rådet den 8 

mars 2004, rådets dokument 7119/04. 
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2008 i Strasbourg, visade det sig att det råder stor enighet inom den europeiska industrins 
olika sektorer om att man snarast bör vidta åtgärder för att driva båda dessa frågor vidare. 

Reformen av patentsystemet bör också ses i ett vidare sammanhang mot bakgrund av EU:s 
strukturella reformagenda, som Lissabonstrategin för tillväxt och sysselsättning, den 
ekonomiska återhämtningsplanen för Europa för tillväxt och sysselsättning7 och översynen av 
den inre marknaden8. Detta bidrar på ett avgörande sätt till det övergripande målet att främja 
innovation och lätta företagens administrativa börda. 

För närvarande förefaller det som om medlemsstaterna ställer sig öppna till att ingå ett blandat 
avtal för att inrätta ett enhetligt system för patenttvister9. Ytterligare framsteg har dessutom 
gjorts i fråga om andra olösta frågor som rör gemenskapspatentet. 

På grundval av resultatet av de diskussioner som hitintills ägt rum i rådets arbetsgrupp kan 
huvuddragen i det planerade enhetliga systemet för patenttvister sammanfattas på följande 
sätt:  

• En första instans med lokala och regionala avdelningar, en central avdelning, en 
andra instans och en registratorsfunktion. 

• Alla avdelningar kommer att utgöra en integrerad del i en enda rättsordning med 
enhetliga förfaranden.  

• Domare inom den domstolsstruktur som inrättas genom det enhetliga systemet för 
patenttvister ska ha särskild kompetens när det gäller patenttvister samt tekniskt 
fackkunnande.  

• Träningsprogram ska inrättas för domare inom den enhetliga rättsordningen för att 
förbättra och öka tillgången på sakkunniga i prövning av patenttvister och för att 
garantera en bred geografisk spridning av sådan sakkunskap och expertis. 

• En pool av domare i patenträtt bestående av juridiskt och tekniskt kvalificerade 
domare som kan stödja lokala och regionala avdelningar inom den 
domstolsstruktur som inrättas genom det enhetliga systemet för patenttvister. 

• Den domstolsstruktur som inrättas genom det enhetliga systemet för patenttvister 
skulle, när det gäller det skydd som en offentliggjord patentansökan omfattas av, 
få domstolsbehörighet både för europeiska patent och de framtida 
gemenskapspatenten vid patentintrång, talan eller genkäromål vid upphävande, 
fastställelsetalan om att det inte föreligger något intrång samt skadeståndstalan. 
Vidare skulle den handlägga frågor som rör tvångslicenser för gemenskapspatent. 
Patent som beviljas av nationella patentverk ska inte omfattas av det framtida 
systemet för patenttvister. 

                                                 
7 KOM(2008) 800 slutlig av den 26 november 2008. 
8 Kommissionens arbetsdokument ”The Single Market Review: one year on”, SEK(2008) 3064 av den 16 

december 2008. 
9 Rådets dokument 5072/09 (Draft Agreement on the European and Community Patents Court and Draft 

Statute). 
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• Den domstolsstruktur som inrättas genom det enhetliga systemet för patenttvister 
skulle enbart ha behörighet för upphävande och intrång. När det gäller 
ansökningar som är under handläggning eller beviljade europeiska patent kan 
sökande och patentinnehavare, före det datum som denna domstolsstruktur tas i 
bruk, få rätt att ställa sig utanför systemet. 

• Beslut som antagits av den domstolsstruktur som inrättas genom det enhetliga 
systemet för patenttvister kommer i princip att få laga kraft inom det territorium 
eller de territorier där ifrågavarande patent gäller. 

• Den domstolsstruktur som inrättas genom det enhetliga systemet för patenttvister 
kommer huvudsakligen att få befogenhet att 

– förklara ett europeiskt patent eller ett gemenskapspatent ogiltigt, 

– uppmana en intrångsgörare att upphöra med patentintrånget och avstå från 
framtida intrång, 

– förordna om destruktion av intrångsgörande varor eller av materiel som används 
för att tillverka intrångsgörande varor,  

– föreskriva om betalning av skadestånd till den skadelidande parten och om att 
intrångsgöraren ska informera den skadelidande parten om eventuell inblandad 
tredje parts identitet,  

– föreskriva om interimistiska åtgärder och skyddsåtgärder, däribland preliminära 
förbudsförelägganden, order avseende inspektion av egendom, beslut om frysning 
och beslag. 

• Förstainstansrättens avgöranden kan överklagas till appellationsdomstolen. 

• EG-domstolen kommer att fatta beslut om preliminära frågor som ställs av den 
domstolsstruktur som inrättas genom det enhetliga systemet för patenttvister och 
som gäller tolkning av EG-lagstiftningen samt giltigheten för och tolkningen av 
rättsakter som beslutats av gemenskapens institutioner.  

För att undvika rättslig osäkerhet vore det lämpligt att EG-domstolen begär ett yttrande i 
enlighet med artikel 300.6 i EG-fördraget om huruvida det planerade avtalet är i 
överensstämmelse med EG-fördraget med hänsyn till att det enhetliga systemet för 
patenttvister även kommer att få behörighet i fråga om det framtida gemenskapspatentet. 

3. GEMENSKAPENS DELTAGANDE I FÖRHANDLINGARNA  

Gemenskapen måste delta i förhandlingarna om förslaget med hänsyn till gemenskapens 
behörighet inom detta område. I samband med förhandlingarna bör även samtliga förbindelser 
med berörda tredjeländer beaktas. 

Gemenskapen har även med tanke på patentpolitiken ett intresse av att delta i förhandlingarna. 
Den aktuella situationen med tillämpning av olika nationella domstolars lagstiftning i de olika 
länder som är parter till Europeiska patentkonventionen är inte förenlig med de krav som 
ställs på en verklig inre marknad. Det nuvarande systemet är både kostsamt och kan leda till 
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olika eller till och med motstridiga resultat i olika medlemsstater. Inrättandet av en domstol 
som är behörig att fatta beslut om europeiska patent och gemenskapspatent skapar rättslig 
säkerhet och främjar en enhetlig tillämpning och tolkning av patentlagstiftningen på EU-nivå 
och när det gäller Europeiska patentkonventionen. Patentinnehavare kommer att förfoga över 
ett mer förutsebart, snabbare och billigare tillvägagångssätt för att lösa tvister som rör deras 
patent, vilket sannolikt kommer att öka tillväxten, konkurrenskraften och sysselsättningen. 
Patentsystemet förväntas även bli mer ekonomiskt överkomligt framför allt för små och 
medelstora företag. 

B. REKOMMENDATION 

Mot bakgrund av ovanstående rekommenderar kommissionen 

– att rådet bemyndigar kommissionen att förhandla om ett avtal som inrättar ett enhetligt 
system för patenttvister,  

– att rådet beslutar om att kommissionen ska leda dessa förhandlingar för Europeiska 
gemenskapens räkning i samråd med en särskild kommitté bestående av företrädare från 
medlemsstaterna som ska bistå kommissionen i genomförandet av denna uppgift i enlighet 
med bifogade förhandlingsdirektiv, 

– att medlemsstaterna, när det gäller frågor som faller inom deras kompetensområde, vid 
förhandlingarna om antagandet av ett sådant avtal samordnar sig sinsemellan och med 
kommissionen inom den särskilda kommittén i fråga om ställningstaganden gentemot 
tredjeländer, 

– att rådet antar de förhandlingsdirektiv som bifogas i bilagan. 
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BILAGA  

FÖRHANDLINGSDIREKTIV 

– Avtalet ska ingås av Europeiska gemenskapen, dess medlemsstater och andra parter till den 
Europeiska patentkonventionen. 

– Kommissionen ska se till att den domstolsstruktur som inrättas genom det enhetliga 
systemet för patenttvister får behörighet både i fråga om europeiska patent och 
gemenskapspatent. 

– Kommissionen ska se till att bestämmelserna i förslaget till avtal och eventuella rättsakter 
som ingår i förslaget till avtal är i överensstämmelse med gemenskapens regelverk. Detta 
krav ska gälla med förbehåll för de undantag från regelverket som är nödvändiga för 
inrättandet av en särskild patentdomstol. 

– Kommissionen ska förvissa sig om att EG-domstolen kommer att fatta beslut om 
preliminära frågor som ställs av den domstolsstruktur som inrättas genom det enhetliga 
systemet för patenttvister och som gäller tolkning av EG-lagstiftningen samt giltigheten för 
och tolkningen av rättsakter som beslutats av gemenskapens institutioner.  

– Kommissionen ska se till att bestämmelserna i förslaget till avtal är förenliga med 
inrättandet av ett gemenskapspatent.  
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Delegations will find in Annex revised versions of the Draft Agreement on the European and 

Community Patents Court, the Draft Statute of the Court and the draft list of issues to be included in 

the Rules of Procedure, submitted by the Presidency for discussion at the meeting of the Intellectual 
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1  The terminology of the present draft has not yet been adapted to the terminology of the 

Lisbon Treaty. 
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ANNEX 
 
 
EUROPEAN AND COMMUNITY PATENTS COURT DRAFT AGREEMENT 
 
 

THE EUROPEAN COMMUNITY, 

THE KINGDOM OF BELGIUM, 

[enumeration of other Member States] 

AND 

[enumeration of third countries being the initial contracting parties] 

hereinafter referred to as the CONTRACTING PARTIES, 

 

CONSIDERING that co-operation amongst the countries of Europe in the field of patents 

contributes significantly to the integration process in Europe, in particular to the establishment of an 

internal market within the European Economic Area characterized by the free movement of goods 

and services and the creation of a system ensuring that competition in the internal market is not 

distorted, 

 

CONSIDERING that the fragmented market for patents and the significant variations between 

national court systems are detrimental for innovation, in particular for small and medium sized 

enterprises which have difficulties to enforce their patents and to defend themselves against 

unfounded claims, 

 

WISHING to improve the enforcement of patents and to enhance legal certainty by setting up a 

European and Community Patents Court for litigation related to the infringement and validity of 

patents, 

 

CONSIDERING that the integrated and exclusive European and Community Patents Court shall be 

set up for Community patents and European patents designating one or more […] States party to 

this Agreement […] and that the present Agreement shall be open to accession by any Contracting 

State to the European Patent Convention, 
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CONSIDERING that the Court of Justice of the European Communities shall ensure the uniformity 

of the Community legal order, 

 

CONSIDERING that the European and Community Patents Court shall be designed to ensure 

expeditious and high quality decisions, striking a fair balance between the interests of right holders 

and other parties and taking into account the need for proportionality and flexibility,  

 

HAVE AGREED AS FOLLOWS: 
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PART I – GENERAL AND INSTITUTIONAL PROVISIONS 

 

CHAPTER I – GENERAL PROVISIONS  

 

Article 1 

European and Community Patents Court 

 

A jurisdictional system for the settlement of litigation related to Community patents and European 

patents is hereby established. To this end, the European and Community Patents Court is created.  

 

Article 2 

Definitions 

 

(1) "Court" means the European and Community Patents Court. 

 

(2) "Community Patent" means a patent within the meaning of Article 2, paragraph 1, of Regulation 

(EC) No… on the Community patent. 

 

(3) "European Patent" means a patent granted under the provisions of the European Patent 

Convention designating one or more Contracting States to this Agreement. 

 

(4) "Supplementary protection certificate" means a supplementary protection certificate granted 

under Regulation (EC) No 1768/922 or under Regulation (EC) No 1610/963.  

 

(5) "European Patent Convention" means the Convention on the Grant of European Patents of 

5 October 1973, as amended. 

 

(6) "European Patent Office" means the organ carrying out the granting of patents as established by 

Article 4, paragraph 2(a), of the European Patent Convention.  

                                                 
2  Council Regulation (EEC) No 1768/92 of 18 June 1992 concerning the creation of a 

supplementary certificate for medicinal products, OJ L 182, 2.7.1992, p.1, as amended. 
3  Regulation (EC) No 1610/96 of the European Parliament and of the Council of 23 July 1996 

concerning the creation of a supplementary certificate for plant protection products, OJ L 198, 
8.8.1996, p.30. 
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(7) "Patent" means […] a Community patent and a European patent […].  

 

(8) "Statute" means the Statute of the European and Community Patents Court which is attached to 

this Agreement. 

 

(9) "Rules of Procedure" means the Rules of Procedure of the European and Community Patents 

Court […]. 

 

(10) "Contracting State" means any State party to this Agreement. 

 

[…] 

 

(11) "Member State" means a Member State of the European Union. 

 

Article 3 

Scope of application  

 

This Agreement shall apply to any: 

 

(a) Community patent; 

(b) supplementary protection certificate issued for a patent; 

(c) compulsory licence in respect of a Community patent; 

(d) European patent which has not yet lapsed at the date referred to in Article 59 or was granted 

after that date, without prejudice to Article 58; and 

(e) application for a patent which is pending at the date referred to in Article 59 or filed after that 

date. 

 



 
7928/09  LK/lo 6 
ANNEX DG C I   EN 

Article 3a 

Legal status 

 

(1) The Court shall have legal personality. 

 

(2) In each Contracting State, the Court shall enjoy the most extensive legal capacity accorded to 

legal persons under the national law of that State. 

 

(3) The Court shall be represented by the President of the Court of Appeal who shall be elected in 

accordance with the Statute. 

 

 

Article 3b 

Privileges and immunities 

Deleted. 

 

Article 3c 

Liability 

 

(1) The contractual liability of the Court shall be governed by the law applicable to the contract in 

question. 

 

(2) The non-contractual liability of the Court in respect of any damage caused by it or its staff in the 

performance of their duties shall be governed by the law of the State of seat of the organ of the 

Court concerned. 
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CHAPTER II – INSTITUTIONAL PROVISIONS  

Article 4 

The Court  

 

(1) The Court shall comprise a Court of First Instance, a Court of Appeal and a Registry. 

 

(2) The Court shall perform the functions assigned to it by this Agreement. 

 

Article 5 

The Court of First Instance  

 

(1) The Court of First Instance shall comprise a central division as well as local and regional 

divisions.  

 

(2) A local division shall be set up in a Contracting State upon its request in accordance with the 

Statute.  

  

(3) An additional local division shall be set up in a Contracting State upon its request when more 

than one hundred patent cases per calendar year have been commenced in that Contracting State 

during three successive years prior to or subsequent to the date referred to in Article 59. The 

number of divisions in one Contracting State shall not exceed three.  

 

(4) A Contracting State hosting a local division shall designate its seat and provide the facilities 

necessary for that purpose.  

 

(5) A regional division shall be set up for two or more Contracting States, upon their request in 

accordance with the Statute. Such Contracting States shall designate the seat(s) of the division 

concerned. The regional division may hear cases in multiple locations.  

 

(6) The central division shall have its seat in […]. 
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Article 6 

Composition of the panels of the Court of First Instance 

 

(1) Any panel of the Court of First Instance shall have a multinational composition. Without 

prejudice to paragraph 5 and to Article 15a, paragraph 2, it shall sit in a composition of three 

judges.  

 

(2) Any panel of a local division shall sit in a composition of two permanent judges, who shall be 

nationals of the Contracting State hosting the division concerned, and one judge from the Pool of 

Judges.  

 

(3) In a Contracting State where during a period of three successive years more than fifty patent 

cases per calendar year have been commenced at first instance, the third judge referred to in 

paragraph 2 shall serve on a permanent basis at the local division. In other Contracting States a 

judge shall be allocated from the Pool of Judges to the local division on a case by case basis.  

 

(4) Any panel of a regional division shall sit in a composition of two permanent judges chosen from 

a regional list of judges, who shall be nationals of the Contracting States concerned, and one judge 

from the Pool of Judges who shall not be a national of the Contracting States concerned.  

 

(5) Without prejudice to paragraphs 2 and 4, any panel of a local or regional division may request, 

where appropriate, and after having heard the parties, the President of the Court of First Instance to 

allocate from the Pool of Judges a technically qualified judge with qualifications and experience in 

the field of technology concerned. In cases where such a technically qualified judge is allocated, no 

further technically qualified judge has to be allocated under Article 15a, paragraph 2(a).  

 

(6) Any panel of the central division shall sit in a composition of two legally qualified judges and 

one technically qualified judge allocated from the Pool of Judges with qualifications and experience 

in the field of technology concerned.  

 

(7) Without prejudice to paragraphs 1 to 6 and in accordance with the Rules of Procedure, parties 

may agree to have their case heard by a single judge.  
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(8) Any panel of the Court of First Instance shall be chaired by a legally qualified judge. 

 

Article 7 

The Court of Appeal 

 

(1) Any panel of the Court of Appeal shall sit in a multinational composition of five judges. It shall 

sit in a composition of three legally qualified judges and two technically qualified judges. 

 

(2) Any panel of the Court of Appeal shall be chaired by a legally qualified judge. 

 

(3) The panels of the Court of Appeal shall be set up in accordance with the Statute. 

 

(4) The Court of Appeal shall have its seat in […]. 

 

Article 8 

The Registry 

 

(1) A Registry shall be set up at the seat of the Court of Appeal. It shall be managed by the 

Registrar and perform the functions assigned to it in accordance with the Statute. Subject to 

conditions set out in this Agreement and the Rules of Procedure, the Registry shall be public. 

 

(2) Sub-registries shall be set up at all divisions of the Court of First Instance. 

 

(3) The Registry shall keep records of all cases before the Court. Upon filing, the sub-registry 

concerned shall notify every case to the Registry.  

 

(4) The Court shall appoint the Registrar and lay down the rules governing his service. 
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Article 9 

Committees 

 

A Mixed Committee, a Budget Committee and an Advisory Committee shall be set up in order to 

ensure the effective implementation and operation of this Agreement. They shall in particular 

exercise the duties foreseen by this Agreement and the Statute. 

 

CHAPTER III – JUDGES OF THE COURT 

 

Article 10 

Eligibility criteria 

 

(1) The Court shall comprise both legally qualified judges and technically qualified judges. Judges 

shall ensure the highest standards of competence and proven experience in the field of patent 

litigation. 

 

(2) Legally qualified judges shall possess the qualifications required for appointment to judicial 

offices in a Contracting State.  

 

(3) Technically qualified judges shall have a university degree and proven expertise in a field of 

technology. They shall also have proven knowledge of civil law and procedure. 

 

Article 11 

Appointment procedure 

 

(1) The Advisory Committee shall establish a list of the most suitable candidates to be appointed as 

judges of the Court, in accordance with the Statute. […] 

 

(2) On the basis of this list, the Mixed Committee shall appoint the judges of the Court acting by 

common accord. 

 

(3) The implementing provisions shall be provided for in the Statute. 
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Article 12 

Judicial independence and impartiality 

 

(1) The Court, its judges and the Registrar shall enjoy judicial independence. In the performance of 

their duties, the judges shall not be bound by any instructions.  

 

(2) Legally qualified judges and technically qualified judges who are full-time judges of the Court 

may not engage in any occupation, whether gainful or not, unless otherwise provided for in this 

Article or where an exception is granted by the Mixed Committee.  

 

(3) The exercise of the office of legally qualified judges shall not exclude the exercise of other 

judicial functions at the national level.  

 

(4) The exercise of the office of technically qualified judges who are part-time judges of the Court 

pursuant to Article 13, paragraph 2, shall not exclude the exercise of other functions provided there 

is no conflict of interest.  

 

(5) In case of a conflict of interest, a judge shall not take part in proceedings. Rules governing 

conflicts of interest shall be provided for in the Statute. 

 

Article 13 

Pool of Judges 

 

(1) A Pool of Judges shall be set up in accordance with the Statute.  

 

(2) The Pool of Judges shall be composed of all legally qualified judges and technically qualified 

judges from the Court of First Instance who are full-time judges of the Court.  Moreover, it shall 

comprise technically qualified judges who are part-time judges of the Court. It shall be ensured that 

the Pool of Judges includes at least one technically qualified judge with qualifications and 

experience per field of technology.  
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(3) Where provided in this Agreement or the Statute, the judges from the Pool of Judges shall be 

allocated to the division concerned by the President of the Court of First Instance. The allocation of 

judges shall be based on their legal or technical expertise, linguistic skills and proven experience.  

 

Article 14 

Training framework 

 

(1) A training framework for judges shall be set up in accordance with the Statute in order to 

improve and increase available patent litigation expertise and to ensure a broad geographic 

distribution of such specific knowledge and experience.  

 

(2) The training framework shall in particular focus on:  

 

(a) internships in national patent courts or divisions of the Court of First Instance hearing a 

substantial number of patent litigation cases; 

(b) improvement of language skills; 

(c) technical aspects of patent law; 

(d) the dissemination of knowledge and experience in civil procedure for technically qualified 

judges;  

(e) the preparation of candidate-judges. 

 

(3) The training framework will provide for continuous training. Regular meetings will be 

organized between all judges of the Court in order to discuss developments in patent law and to 

ensure consistency of jurisprudence.  
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CHAPTER IIIA – SUBSTANTIVE LAW 

 

Article 14a 

Applicable law  

(1) When hearing a case brought before it under this Agreement, the Court shall respect Community 

law and base its decisions on: 

 

(a) this Agreement; 

(b) directly applicable Community law, in particular Council Regulation (EC) No … on the 

Community patent, and national law of the Contracting States implementing Community law […];  

(c) the European Patent Convention and national law which has been adopted by the Contracting 

States in accordance with the European Patent Convention; and 

(d) any provision of international agreements applicable to patents and binding on all the 

Contracting Parties. 

 

(2) To the extent that the Court shall base its decisions on national law of the Contracting States, the 

applicable law shall be determined: 

 

(a) by directly applicable provisions of Community law, or 

(b) in the absence of directly applicable provisions of Community law, by international instruments 

on private international law to which all Contracting Parties are parties; or 

(c) in the absence of provisions referred to in (a) and (b), by national provisions on international 

private law as determined by the Court. 

 

(3) A Contracting State which is not a party to the Agreement on the European Economic Area shall 

bring into force the laws, regulations and administrative provisions necessary to comply with 

Community law relating to substantive patent law. 

 

Article 14b 

Transferred to Article 14a. 
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Article 14c 

Infringement of European patents 

 

For the purposes of litigation under this Agreement, a European patent shall confer on its proprietor 

the right to prevent any third party not having his consent from: 

 

(a) making, offering, putting on the market or using a product which is the subject-matter of the 

patent, or importing or stocking the product for these purposes; 

(b) using a process which is the subject-matter of the patent or, when the third party knows, or it is 

obvious in the circumstances, that the use of the process is prohibited without the consent of the 

proprietor of the patent, from offering the process for use;  

(c) offering, putting on the market, using, importing or stocking for these purposes a product 

obtained directly by a process which is the subject-matter of the patent. 

 

Article 14d  

Indirect infringements of European patents 

 

(1) A European patent shall also confer on its proprietor the right to prevent any third party not 

having his consent from supplying or offering to supply within the territory of protection any 

person, other than a party entitled to exploit the patented invention, with means, relating to an 

essential element of that invention, for putting it into effect therein, when the third party knows, or 

it is obvious in the circumstances, that these means are suitable and intended for putting that 

invention into effect. 

 

(2) Paragraph 1 shall not apply when the means are staple commercial products, except where the 

third party induces the person supplied to commit acts prohibited by Article 14c. 

 

(3) Persons performing the acts referred to in Article 14e (a) to (c) shall not be considered to be 

parties entitled to exploit the invention within the meaning of paragraph 1. 
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Article 14e 

Limitations of the effects of the European patent  

 

The rights conferred by the European patent shall not extend to: 

 

(a) acts done privately and for non-commercial purposes; 

(b) acts done for experimental purposes relating to the subject-matter of the patented invention; 

(c) acts carried out solely for the purpose of conducting tests and trials in accordance with 

Article 13 of Directive 2001/82/EC4 or Article 10 of Directive 2001/83/EC5 in respect of any patent 

covering the reference product within the meaning of the said Directives; 

(d) the extemporaneous preparation for individual cases in a pharmacy of a medicine in accordance 

with a medical prescription nor acts concerning the medicine so prepared;  

(e) the use on board vessels of  countries other than  Contracting States of the patented invention, in 

the body of the vessel, in the machinery, tackle, gear and other accessories, when such vessels 

temporarily or accidentally enter the waters of  Contracting States, provided that the invention is 

used there exclusively for the needs of the vessel; 

(f) the use of the patented invention in the construction or operation of aircraft or land vehicles or 

other means of transport of non-Contracting States , or of accessories of such aircraft or land 

vehicles, when these temporarily or accidentally enter the territory of Contracting States;  

(g) the acts specified in Article 27 of the Convention on International Civil Aviation of 7 December 

19446, where these acts concern the aircraft of a country  other than a Contracting State; 

(h) the use by a farmer of the product of his crop for propagation or multiplication on his own 

holding, provided that the reproductive vegetable material was sold or otherwise commercialized by 

the holder of the patent or with his consent to the farmer, for agricultural purposes. The scope and 

the detailed methods of this use are laid down in Article 14 of Regulation (EC) No. 2100/947;  

                                                 
4  Directive 2001/82/EC of the European Parliament and of the Council of 6 November 2001 on 

the Community code relating to veterinary medicinal products, OJ L 311, 28.11.2001, p.1. 
5  Directive 2001/83/EC of the European Parliament and of the Council of 6 November 2001 on 

the Community code relating to medicinal products for human use, OJ L 311, 28.11.2001, 
p.67. 

6  International Civil Aviation Organization (ICAO), "Chicago Convention",  Document 7300/9 
(9th edition, 2006) 

7  Council Regulation (EC) No 2100/94 of 27 July 1994 on Community plant variety rights, OJ 
L 227, 1.9.1994, p.1. 
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(i) the use by a farmer of protected livestock for farming purposes, on condition that the breeding 

animals or other animal reproductive material was sold or otherwise commercialized to the farmer 

by the holder of the patent or with his consent. Such use includes the provision of the animal or 

other animal reproductive material for the purposes of his agricultural activity, but not the sale as 

part of or for the purpose of commercial reproductive activity;  

(j) acts allowed pursuant to Articles 5 and 6 of Directive 91/250/EEC on the legal protection of 

computer programs by copyright8, in particular, by its provisions on decompilation and 

interoperability; and 

(k) acts allowed pursuant to Article 10 of Directive 98/44/EC on the legal protection of 

biotechnological inventions.9 

 

Article 14f 

Right based on prior use of the invention 

 

Any person, who, if a national patent had been granted in respect of an invention, would have had, 

in a Contracting State, a right based on prior use of that invention or a right of personal possession 

of that invention, shall enjoy, in that Contracting State, the same rights in respect of a European 

patent for the same invention. 

 

 

CHAPTER IV – JURISDICTION AND EFFECTS OF DECISIONS 

 

Article 15 

Jurisdiction  

 

(1) The Court shall have exclusive jurisdiction in respect of:  

 

(a) actions for actual or threatened infringements of patents and supplementary protection 

certificates and related defences, including counterclaims concerning licences; 

(a1) actions for declarations of non-infringement;  

                                                 
8  Council Directive 91/250/EEC of 14 May 1991 on the legal protection of computer programs, 

OJ L 122, 17.05.1991, p.42. 
9  Directive 98/44/EC of the European Parliament and of the Council of 6 July 1998 on the legal 

protection of biotechnological inventions  OJ L 213, 30.7.1998, p.13. 
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(b) actions for provisional and protective measures and injunctions; 

(c) actions or counterclaims for revocation of patents;  

(d) actions for damages or compensation derived from the provisional protection conferred by a 

published patent application;  

(e) actions relating to the use of the invention prior to the granting of the patent or to the right based 

on prior use of the patent;  

(f) actions for the grant or revocation of compulsory licences in respect of Community patents; and 

(g) actions on compensation for licences within the meaning of [Article 20, paragraph 1] of Council 

Regulation (EC) No.. … on the Community patent. 

 

(2) The national courts of the Contracting States shall have jurisdiction in actions related to 

Community patents and European patents which do not come within the exclusive jurisdiction of 

the Court. 

 

Article 15a 

Jurisdiction of the divisions of the Court of First Instance  

 

(1) Actions referred to in Article 15, paragraph 1(a), (b), (d) and (e) shall be brought before: 

 

(a) the local division hosted by the Contracting State where the actual or threatened infringement 

has occurred or may occur, or the regional division in which this Contracting State participates; or 

(b) the local division hosted by the Contracting State where the defendant is domiciled, or the 

regional division in which this Contracting State participates. 

 

Actions against defendants domiciled outside the territory of the Contracting States shall be brought 

before the local or regional division in accordance with (a). 

 

If the Contracting State concerned does not host a local division and does not participate in a 

regional division, actions shall be brought before the central division.   
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(2) A counterclaim for revocation can be brought in the case of an action for infringement. The 

local or regional division concerned shall, after having heard the parties, have the discretion either 

to:  

 

(a) proceed with both the infringement action and with the counterclaim for revocation and request 

the President of the Court of First Instance to allocate from the Pool of Judges a technically 

qualified judge with qualifications and experience in the field of technology concerned;  

(b) refer the counterclaim for decision to the central division and suspend or proceed with the 

infringement proceedings; or 

(c) with agreement of the parties, refer the case for decision to the central division. 

 

(3) Without prejudice to paragraph 2, the actions referred to in Article 15, paragraph 1 (a1), (c), (f) 

and (g) shall be brought before the central division. Such actions may only be initiated if no action 

for infringement has been initiated between the same parties relating to the same patent before a 

local or a regional division. 

 

(4) If an action for revocation is pending before the central division, an action for infringement 

between the same parties on the same patent may be initiated at any division in accordance with 

paragraph 1. The local or regional division concerned shall have the discretion to proceed in 

accordance with paragraph 2. 

 

(5) An action for declaration of non-infringement pending before the central division shall be stayed 

once an infringement action related to the same patent between the same parties or between the 

holder of an exclusive licence and the party requesting a declaration of non-infringement is initiated 

within three months before a local or regional division. 

 

(6) Parties may agree to bring an action before the division of their choice, including the central 

division.  

 

(7) The actions referred to in paragraph 3 can be brought without the plaintiff having to initiate an 

opposition procedure before the European Patent Office.  
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(8) Any party shall inform the Court of any pending limitation or opposition proceedings before the 

European Patent Office, and of any request for accelerated processing before the European Patent 

Office. The Court may stay its proceedings when a rapid decision may be expected from the 

European Patent Office.  

 

Article 16 

Territorial effects of decisions  

 

Decisions of the Court shall have effect, in the case of a Community patent, for the whole territory 

of the European Union and, in the case of a European patent, for the territory of those Contracting 

States for which the European patent has taken effect.  

 

CHAPTER V – Patent Mediation and Arbitration  

 

Article 17 

Patent mediation and arbitration centre  

 

(1) A patent mediation and arbitration centre is hereby established ("the Centre"). It shall have its 

seat in […]. 

 

(2) The Centre shall provide facilities for mediation and arbitration of patent disputes falling within 

the scope of this Agreement. However, a patent may not be declared fully or partially invalid or be 

fully or partially invalidated in mediation or arbitration proceedings.  

 

(3) In the interim procedure referred to in Article 32, paragraph 2, the judge acting as Rapporteur 

shall explore with the parties the possibilities for a settlement through mediation and arbitration, 

and for the use of the facilities of the Centre. 

 

(4) The Centre shall establish Mediation and Arbitration Rules. 

 

(5) The Centre shall draw up a list of mediators and arbitrators to assist the parties in the settlement 

of their dispute. 
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PART II – FINANCIAL PROVISIONS 

 

Article 18 

Budget of the Court 

 

(1) The budget of the Court shall be financed by the Court's own financial revenues and by 

contributions from the European Community and from the Contracting States which are not 

Member States, in accordance with the Statute. The budget shall be balanced. 

 

(2) The Court's own financial revenues shall comprise court fees and other revenues. 

 

(3) Court fees shall be fixed by the Mixed Committee on a proposal by the Commission of the 

European Communities. The court fees shall be fixed at such a level as to ensure a right balance 

between the principle of fair access to justice and an adequate contribution of the parties for the 

costs incurred by the Court. The level of the court fees shall be reviewed periodically. 

 

Article 19 

Financing of the Court  

 

(1) The operating costs of the Court shall be covered by the budget of the Court, in accordance with 

the Statute. 

 

(2) On the date referred to in Article 59, paragraph 1, the European Community and the Contracting 

States which are not Member States shall provide initial financial contributions necessary for the 

setting up of the Court.  
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Article 20 

Financing of the training framework for judges 

 

The training framework for judges shall be financed by the budget of the Court.  

 

Article 21 

Financing of the Centre  

 

The operating costs of the Centre shall be financed in accordance with the Statute. 
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PART III – ORGANISATION AND PROCEDURAL PROVISIONS 

 

CHAPTER I – GENERAL 

 

Article 21a 

Statute 

 

(1) The Statute shall lay down the details of the organisation and functioning of the Court.  

 

(2) The Statute is attached to this Agreement. It may be amended by decision of the Mixed 

Committee, on the basis of a proposal from the Court. However, such amendments shall not 

contradict or alter the provisions of this Agreement. 

 

(3) The Statute shall guarantee that the functioning of the Court is organised in the most efficient 

and cost effective manner and shall ensure equitable access to justice. 

 

Article 22 

Rules of Procedure  

 

(1) The Rules of Procedure shall lay down the details of the proceedings before the Court. They 

shall comply with the provisions of this Agreement and of the Statute. 

 

(2) The Rules of Procedure shall be adopted by the Mixed Committee on a proposal from the 

Commission of the European Communities. The Commission of the European Communities shall 

draw up the proposal on the basis of broad consultations with the stakeholders and after having 

received an opinion of the Court. They may be amended by a decision of the Mixed Committee, on 

the basis of a proposal from the Court. However, such amendments shall not contradict or alter the 

provisions of this Agreement or the Statute. 
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(3) The Rules of Procedure shall guarantee that the decisions of the Court are of the highest quality 

and that proceedings are organised in the most efficient and cost effective manner. They shall 

ensure a fair balance between the legitimate interests of all parties. They shall provide for the 

required level of discretion for the judges without impairing predictability of proceedings for the 

parties. 

 

Article 23 

Proportionality and fairness  

 

(1) The Court shall deal with litigation in ways which are proportionate to its importance and 

complexity.  

 

(2) The Court shall ensure that the rules, procedures and remedies provided for in this Agreement 

and in the Statute are used in a fair and equitable manner and shall not distort competition.  

 

Article 24 

Case management  

 

The Court shall actively manage the cases before it in accordance with the Rules of Procedure 

without impairing the freedom of the parties to determine the subject-matter and the supporting 

evidence of their case.  

 

Article 25 

Electronic procedures  

 

The Court shall make best use of electronic procedures, such as electronic filing of submissions of 

the parties and stating of evidence in electronic form, as well as video conferencing for overall 

communication, in accordance with the Rules of Procedure.  
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Article 26 

Public proceedings  

 

The proceedings shall be open to the public unless the Court decides to make them, to the extent 

necessary, confidential in the interest of one of the parties or other affected persons, or in the 

general interest of justice or public order.  

 

Article 27 

Parties  

 

(1) Any natural or legal person, or any body equivalent to a legal person entitled to initiate 

proceedings in accordance with the applicable law of the Contracting State concerned, shall have 

access to the Court in order to initiate actions, to defend itself against actions, or to seek application 

of the procedures and remedies provided for in this Agreement and in the Rules of Procedure.  

 

(2) The holder of an exclusive licence in respect of a patent shall be entitled to initiate proceedings 

before the Court in the same way as the proprietor of a patent, provided that the proprietor is given 

prior notice, unless the licensing agreement provides otherwise.  

 

(3) The holder of a non-exclusive licence shall not be entitled to initiate proceedings before the 

Court, unless the patent proprietor is given prior notice and in so far as expressly permitted by the 

licence agreement. 

 

(4) In proceedings initiated by any licence holder, the patent proprietor shall be entitled to join them 

as a party.  

 

(5) The validity of a patent cannot be contested in infringement proceedings initiated by the holder 

of a licence where the proprietor of the patent does not take part in the proceedings. The party in 

infringement proceedings wanting to contest the validity of a patent shall have to initiate 

proceedings against the proprietor.  
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(6) Any other natural or legal person, or any body equivalent to a legal person entitled to initiate 

proceedings in accordance with the applicable law of the Contracting State concerned, who is  

concerned by a patent, may initiate proceedings in accordance with the Rules of Procedure. 

 

Article 28 

Representation 

 

(1) Parties shall be represented by lawyers authorized to practise before a court of a Contracting 

State.  

 

(2) Parties may alternatively be represented by European Patent Attorneys who are entitled to act as 

professional representatives before the European Patent Office pursuant to Article 134 of the 

European Patent Convention and who have appropriate qualifications such as a European Union 

Patent Litigation Certificate.  

 

(2a) Representatives of the parties may be assisted by patent attorneys who shall be allowed to 

speak at hearings of the Court in accordance with the Rules or Procedure. 

 

(3) The requirements for qualifications pursuant to paragraph 2 shall be established by the Mixed 

Committee on the basis of a proposal from the Commission of the European Communities. A list of 

European Patent Attorneys entitled to represent parties before the Court shall be kept by the 

Registrar.  

 

(4) Representatives of the parties shall enjoy the rights and immunities necessary to the independent 

exercise of their duties, under the conditions laid down in the Rules of Procedure.  

 

(5) Representatives of the parties shall be obliged not to misrepresent cases or facts before the Court 

either knowingly or with good reasons to know. 
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CHAPTER II – LANGUAGES OF PROCEEDINGS 

 

Article 29 

Language of proceedings at the Court of First Instance 

 

(1) The language of proceedings before any local or regional division shall be the official European 

Union language(s) of the Member State or the official language(s) of other Contracting States 

hosting the relevant division, or the official language(s) designated by Contracting States sharing a 

regional division. 

 

(2) Notwithstanding paragraph 1, Contracting States may designate one or more of the official 

languages of the European Patent Office as the language of proceedings of their local or regional 

division. 

 

(3) Parties may agree on the use of the language in which the patent was granted as language of 

proceedings, subject to approval by the competent division. If the division concerned does not 

approve their choice, the parties may request that the case be referred to the central division.  

 

(4) [At the request of one of the parties and after having heard the other parties] / [With the 

agreement of the parties] the competent local or regional division may, on grounds of convenience 

and fairness, decide on the use of the language in which the patent was granted as language of 

proceedings.  

 

(5) The language of proceedings at the central division is the language in which the patent 

concerned was granted.  

 

Article 30 

Language of proceedings at the Court of Appeal  

 

(1) The language of proceedings before the Court of Appeal shall be the language of proceedings 

before the Court of First Instance.  
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(2) Parties may agree on the use of the language in which the patent was granted as language of 

proceedings. 

 

(3) In exceptional cases and to the extent deemed appropriate, the Court of Appeal may decide on 

another official language of a Contracting State as the language of proceedings for the whole or part 

of the proceedings, subject to agreement by the parties. 

 

 

Article 31 

Other language arrangements 

 

(1) Any division of the Court of First Instance and the Court of Appeal may, to the extent deemed 

appropriate, dispense with translation requirements.  

 

(2) At the request of one of the parties, and to the extent deemed appropriate, any division of the 

Court of First Instance and the Court of Appeal shall provide interpretation facilities to assist the 

parties concerned at oral proceedings.  

 

CHAPTER III – PROCEEDINGS BEFORE THE COURT 

 

Article 32 

Written, interim and oral procedures 

 

(1) The proceedings before the Court shall consist of a written, interim and oral procedure, in 

accordance with the Rules of Procedure. All procedures shall be organized in a flexible and 

balanced manner.  

 

(2) In the interim procedure, after the written procedure and if appropriate, the judge acting as 

Rapporteur, subject to a mandate of the full panel and designated in accordance with the Rules of 

Procedure, shall be responsible for convening an interim hearing. He shall in particular explore the 

possibility for a settlement. 
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(3) The oral procedure shall give parties the opportunity to explain properly their arguments. The 

Court may, with the agreement of the parties, dispense with the oral procedure.  

 

Article 33 

Means of evidence 

 

(1) In proceedings before the Court, the means of giving or obtaining evidence shall include in 

particular the following: 

 

(a) hearing the parties; 

(b) requests for information; 

(c) production of documents; 

(d) hearing witnesses; 

(e) opinions by experts; 

(f) inspection; 

(g) comparative tests or experiments; 

(h) sworn statements in writing (affidavits). 

 

(2) The Rules of Procedure shall govern the procedure for taking such evidence. Questioning of 

witnesses and experts shall be under the control of the Court and be limited to what is necessary. 

 

Article 33a 

Burden of proof  

 

The burden of the proof of facts shall be on the party relying on those facts. 

 

Article 34 

Reversal of burden of proof  

 

(1) If the subject-matter of a patent is a process for obtaining a […] product, the identical product 

when produced without the consent of the proprietor shall, in the absence of proof to the contrary, 

be deemed to have been obtained by the patented process.  
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(2) The same shall apply if there is a substantial likelihood that the identical product was made by 

the process and the proprietor of the patent has been unable, despite reasonable efforts, to determine 

the process actually used. 

 

(3) In the adduction of proof to the contrary, the legitimate interests of the defendant in protecting 

his manufacturing and trade secrets shall be taken into account.  

 

CHAPTER IV – POWERS OF THE COURT 

 

Article 34a 

General 

 

(1) The Court may impose such measures, procedures and remedies as are laid down in this 

Agreement and may make its orders subject to other conditions, in accordance with the Statute and 

the Rules of Procedure. 

 

(2) The Court shall take due account of the interest of the parties and shall, before making an order, 

give any party an opportunity to present its interests unless this is incompatible with an effective 

enforcement of such order. 

 

Article 35 

Order to produce evidence  

 

(1) Where a party has presented reasonably available evidence sufficient to support its claims and 

has, in substantiating those claims, specified evidence which lies in the control of the opposing 

party or a third party, the Court may order that party to produce such evidence. Such order shall not 

result in an obligation of self-incrimination. 

 

(2) On application by a party the Court may order, under the same conditions as specified in 

paragraph 1, the communication of banking, financial or commercial documents under the control 

of the opposing party. 
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Article 35a 

Order to preserve evidence and to inspect property 

 

(1) The Court may, even before the commencement of proceedings on the merits of the case, on 

application by a party who has presented reasonably available evidence to support the claim that the 

patent right has been infringed or is about to be infringed, order prompt and effective provisional 

measures to preserve relevant evidence in respect of the alleged infringement.  

 

(2) Such measures may include the detailed description, with or without the taking of samples, or 

the physical seizure of the infringing goods, and, in appropriate cases, the materials and implements 

used in the production and/or distribution of these goods and the documents relating thereto.  

 

(2a) The inspection of the premises shall be conducted by a person appointed by the Court in 

accordance with the Rules of Procedure. 

 

(3) At the inspection of the premises the requesting party shall not be present itself but may be 

represented by an independent professional practitioner whose name has to be specified in the 

Court’s order. 

 

(4) The measures shall be taken, if necessary without the other party having been heard, in 

particular where any delay is likely to cause irreparable harm to the proprietor of the patent, or 

where there is a demonstrable risk of evidence being destroyed. 

 

(5) Where measures to preserve evidence are adopted without the other party having been heard, the 

parties affected shall be given notice, without delay and at the latest immediately after the execution 

of the measures. A review, including a right to be heard, shall take place upon request of the parties 

affected with a view to deciding, within a reasonable period after the notification of the measures, 

whether the measures shall be modified, revoked or confirmed. 
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(6) The Court shall ensure that the measures to preserve evidence are revoked or otherwise cease to 

have effect, upon request of the defendant, without prejudice to the damages which may be claimed, 

if the applicant does not initiate, within a period not exceeding 31 calendar days, proceedings 

leading to a decision on the merits of the case before the Court. 

 

(7) Where the measures to preserve evidence are revoked, or where they lapse due to any act or 

omission by the applicant, or where it is subsequently found that there has been no infringement or 

threat of infringement of the patent right, the Court may order the applicant, upon request of the 

defendant, to provide the defendant appropriate compensation for any injury caused by those 

measures. 

 

Article 35b 

Freezing orders 

 

The Court may order a party to refrain from removing from its jurisdiction any assets located there, 

or from dealing in any assets, whether located within its jurisdiction or not.  

 

Article 36 

Court experts  

 

(1) Without prejudice to the possibility for the parties to produce expert evidence, the Court may at 

any time appoint court experts in order to provide expertise for specific aspects of the case. The 

Court shall provide to the court expert appointed in a case all information necessary to give his 

expert advice. 

 

(2) To this end, an indicative list of experts shall be drawn up by the Court in accordance with the 

Rules of Procedure and kept by the Registrar.  

 

(3) The court experts shall guarantee independence and impartiality. Rules governing conflicts of 

interest applicable to judges shall by analogy apply to court experts. 
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(4) Expert advice given to the Court shall be made available to the parties who shall have the 

possibility to comment on the advice given. 

 

Article 37 

Provisional and protective measures  

 

(1) The Court may grant injunctions against an alleged infringer or against a third party whose 

intermediary services are used by the alleged infringer, on a provisional basis, intended to prevent 

any impending infringement, to forbid the continuation of the alleged infringement or to make such 

continuation subject to the lodging of guarantees. 

 

(2) The Court shall have the discretion to weigh up the interests of the parties and in particular to 

take into account the potential harm for either of the parties resulting from the granting or the 

refusal of the injunction. 

 

(3) The Court may also order the seizure or delivery up of the goods suspected of infringing a patent 

right so as to prevent their entry into or movement within the channels of commerce. If the injured 

party demonstrates circumstances likely to endanger the recovery of damages, the Court may order 

the precautionary seizure of the movable and immovable property of the alleged infringer, including 

the blocking of his/her bank accounts and other assets. 

 

(4) The Court may, in respect of the measures referred to in paragraphs 1 and 3, require the 

applicant to provide any reasonable evidence in order to satisfy itself with a sufficient degree of 

certainty that the applicant is the right-holder and that the applicant's right is being infringed, or that 

such infringement is imminent. 

 

(5) Article 35a, paragraphs 4 to 7, shall apply by analogy to the measures referred to in this Article. 
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Article 37a 

Permanent injunctions 

 

(1) Where a decision is taken finding an infringement of a patent, the Court may grant an injunction 

aimed at prohibiting the continuation of the infringement. The Court may also grant such 

injunctions against an intermediary whose services are being used by a third party to infringe a 

patent right. 

 

(2) Where appropriate, such injunction shall be subject to a periodic penalty payment payable to the 

Court with a view to ensuring compliance. 

 

Article 38 

Corrective measures in infringement proceedings 

 

(1) Without prejudice to any damages due to the injured party by reason of the infringement, and 

without compensation of any sort, the Court may order, at the request of the applicant, that 

appropriate measures be taken with regard to goods found to be infringing patent rights and, in 

appropriate cases, with regard to materials and implements principally used in the creation or 

manufacture of those goods. 

 

(2) Such measures shall include: 

 

(a) declaration of the fact of infringement; 

(b) recall from the channels of commerce; 

(c) depriving the product from its infringing property; 

(d) definitive removal from the channels of commerce; or 

(e) destruction. 

 

(3) The Court shall order that those measures be carried out at the expense of the infringer, unless 

particular reasons are invoked for not doing so. 
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(4) In considering a request for corrective measures, the need for proportionality between the 

seriousness of the infringement and the remedies ordered, the willingness of the party concerned to 

convert the materials into a non-infringing state, as well as the interests of third parties shall be 

taken into account. 

 

Article 38a 

Decision on the validity of a patent  

 

(1) The Court shall decide on the validity of a patent on the basis of a direct action for revocation or 

a counterclaim for revocation. 

 

(2) The Court may revoke a patent, either entirely or partly, only on the grounds referred to in 

Article 138, paragraph 1, of the European Patent Convention or Article 28, paragraph 1, of Council 

Regulation (EC) No … on the Community patent.  

 

(3) Without prejudice to Article 138, paragraph 3, of the European Patent Convention, if the 

grounds for revocation affect the patent only in part, the patent shall be limited by a corresponding 

amendment of the claims and revoked in part. 

 

(4) To the extent that a patent has been revoked it shall be deemed not to have had, from the outset, 

in the case of a Community patent, the effects specified in Articles 7 and 8 of Council Regulation 

(EC) No. […] on the Community patent, and in the case of a European patent, the effects specified 

in Articles 64 and 67 of the European Patent Convention. 

 

(5) Where the Court, in a final decision, has revoked a patent, either entirely or partly, it shall send a 

copy of the decision to the European Patent Office and, with respect to a European patent, to the 

national patent office of any Contracting State concerned. 
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Article 39 

Power to order the communication of information 

 

(1) The Court may, in response to a justified and proportionate request of the plaintiff and in 

accordance with the Rules of Procedure, order an alleged infringer to inform the plaintiff of: 

 

(a) the origin and distribution channels of the infringing goods or processes; 

(b) the quantities produced, manufactured, delivered, received or ordered, as well as the price 

obtained for the goods in question; and 

(c) the identity of any third person involved in the production or distribution of infringing goods or 

in the use of an infringing process. 

 

(2) The Court may, in accordance with the Rules of Procedure, also order any other person who, on 

a commercial scale:  

 

(a) was found in the possession of infringing goods or in the use of an infringing process; 

(b) was found to be providing services used in infringing activities; or 

(c)  was indicated by the person referred to in (a) or (b) as being involved in the production, 

manufacture or distribution of the goods or processes or in the provision of the services,  

 

to provide the plaintiff  with the information referred to in paragraph 1. 

 

Article 40 

Protection of confidential information 

 

To protect a party's or a third party's trade secrets, personal data or other confidential information, 

or to prevent an abuse of evidence, the Court may order that the collection and use of evidence in 

proceedings before it be restricted or prohibited or that access to such evidence be restricted to 

certain persons. 
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Article 41 

Award of damages  

 

(1) The Court may, at the request of the injured party, order the infringer who knowingly, or with 

reasonable grounds to know, engaged in a patent infringing activity, to pay the injured party 

damages appropriate to the prejudice actually suffered as a result of the infringement. 

 

(2) The injured party shall, to the extent possible, be restored in the position it would have been in if 

no infringement had taken place. The infringer shall not benefit from the infringement. However, 

damages shall not be punitive. 

 

(3) When the Court sets the damages: 

 

(a) it shall take into account all appropriate aspects, such as the negative economic consequences, 

including lost profits, which the injured party has suffered, any unfair profits made by the infringer 

and, in appropriate cases, elements other than economic factors, such as the moral prejudice caused 

to the injured party by the infringement; or 

(b) as an alternative to (a), it may, in appropriate cases, set the damages as a lump sum on the basis 

of elements such as at least the amount of the royalties or fees which would have been due if the 

infringer had requested authorisation to use the patent in question. 

 

(4) Where the infringer did not knowingly or with reasonable grounds to know engage in infringing 

activity, the Court may order the recovery of profits or the payment of compensation.  

 

Article 42 

Legal costs  

 

(1) Reasonable and proportionate legal costs and other expenses incurred by the successful party 

shall, as a general rule, be borne by the unsuccessful party, unless equity requires otherwise. 

 

(2) Where a party succeeds only in part or in exceptional circumstances, the Court may order that 

costs be apportioned equitably or that the parties bear their own costs. 
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(3) A party should bear any unnecessary costs it has caused the Court or another party. 

 

(4) At the request of the defendant the Court may order the plaintiff to provide adequate security for 

the legal costs and other expenses incurred by the defendant which the plaintiff may be liable to 

bear, in particular in cases referred to in Articles 35, 35a, 35b and 37. 

 

Article 43 

Court fees  

 

(1) Parties to proceedings before the Court shall pay court fees. […] 

 

[…] 

 

(2) Court fees shall be paid in advance. Any party which has not paid a prescribed court fee may be 

excluded from further participation in the proceedings.  

 

Article 44 

Legal aid  

 

(1) A party who is a natural person and wholly or in part unable to meet the costs of the proceedings 

may at any time apply for legal aid. The conditions for granting of legal aid shall be laid down in 

the Rules of Procedure.  

 

(2) The Court shall decide whether legal aid should be granted in full or in part, or whether it should 

be refused, in accordance with the Rules of Procedure.  

 

(3) On a proposal from the Court, the Mixed Committee shall set the level of and rules on bearing 

the costs of legal aid. 
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Article 44a 

Period of limitation 

 

Proceedings relating to all forms of financial compensation may be initiated until five years from 

the date on which the requesting party became, or had reasonable grounds to become, aware of the 

facts justifying the proceedings.  

 

CHAPTER V – APPEALS 

 

Article 45 

Appeal 

 

(1) An appeal against a decision of the Court of First Instance may be brought before the Court of 

Appeal by any party which has been unsuccessful, in whole or in part, in its submissions. An appeal 

may be brought against a final decision of the Court of First Instance or against an order referred to 

in Articles [29, paragraph 4,] 35, 35a, 35b, 37 or 39. Any other order may only be appealed together 

with the final decision, unless the Court of Appeal grants leave to appeal. 

 

(2) An appeal shall be brought within two months of the notification of a final decision of the Court 

of First Instance or within fifteen calendar days of the notification of an order referred to in 

paragraph 1. 

 

(3) The appeal against a decision of the Court of First Instance may be based on points of law and 

matters of fact.  

 

(4) New facts and new evidence may only be introduced if their submission by the party concerned 

could not reasonably have been expected during proceedings before the Court of First Instance, in 

accordance with the Rules of Procedure. 
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Article 46 

Effects of an appeal  

 

(1) Without prejudice to paragraph 2, an appeal shall not have suspensive effect unless the Court of 

Appeal decides otherwise at the motivated request of one of the parties. The Rules of Procedure 

shall guarantee that such a decision is taken without delay. 

 

(2) An appeal against a decision on actions or counterclaims for revocation shall always have 

suspensive effect. 

 

(3) The appeal against an order referred to in Articles [29, paragraph 4,] 35, 35a, 35b, 37 or 39 shall 

not prevent the continuation of the principal proceedings. However, the Court may not give a final 

decision in the principal proceedings before the decision concerning an appealed order has been 

given. 

 

Article 47 

Decision on appeal and referral back 

 

(1) If the appeal is well-founded, the Court of Appeal shall revoke the decision of the Court of First 

Instance and give a final decision. The Court of Appeal may in exceptional cases and in accordance 

with the Rules of Procedure refer the case back to the Court of First Instance for decision. 

 

(2) Where a case is referred back to the Court of First Instance it shall be bound by the decision of 

the Court of Appeal on points of law. 
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Article 48 

Interpretation of Community law 

 

(1) When a question of interpretation of the Treaty establishing the European Community or the 

validity and interpretation of acts of the institutions of the European Community is raised before the 

Court of First Instance, it may, if it considers this necessary to enable it to give a decision, request 

the Court of Justice of the European Communities to decide on the question. Where such question is 

raised before the Court of Appeal, it shall request the Court of Justice of the European Communities 

to decide on the question. 

 

(2) The decision of the Court of Justice of the European Communities on the interpretation of the 

Treaty establishing the European Community or the validity and interpretation of acts of the 

institutions of the European Community shall be binding on the Court of First Instance and the 

Court of Appeal. 

 

CHAPTER VI - DECISIONS 

 

Article 49 

Basis for decisions and right to be heard 

 

(1) The Court shall decide in accordance with the requests submitted by the parties. The Court shall 

not award more than is requested.  

 

(2) The decisions on the merits may only be based on grounds or evidence on which the parties 

have had an opportunity to present their comments.  

 

(3) Decisions on the merits may only be based on the grounds, facts and evidence submitted by the 

parties or introduced into the procedure by an order of the Court. 

 

(4) The Court shall evaluate evidence freely and independently. 
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Article 50 

Formal requirements  

 

(1) The decision of the Court shall be reasoned and shall be given in writing in accordance with the 

Rules of Procedure. 

 

(2) The decision of the Court shall be delivered in the language of proceedings. 

 

Article 51 

Dissenting opinions  

 

(1) Decisions of the Court shall be taken by a majority of the panel, in accordance with the Statute. 

In case of equal votes the vote of the presiding judge shall prevail. 

 

(2) In exceptional circumstances any judge of the panel may express his dissenting opinion 

separately from the decision of the Court.  

 

Article 52 

Settlement 

 

The parties may, at any time in the course of proceedings, conclude their case by way of settlement 

confirmed by a decision of the Court. A patent may not be declared fully or partially invalid or be 

fully or partially invalidated by way of settlement. 

 

Article 54 

Publication of decisions 

 

The Court may order, at the request of the applicant and at the expense of the infringer, appropriate 

measures for the dissemination of the information concerning the decision, including displaying the 

decision and publishing it in full or in part in public media.  
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Article 55 

Rehearing  

 

(1) A request for rehearing after a final decision may exceptionally be made to the Court of Appeal 

on discovery of a fact by the party requesting the rehearing, which is of such a nature as to be a 

decisive factor and which, when the decision was given, was unknown to the party requesting the 

rehearing. Such request may only be based on grounds of a fundamental procedural defect or of an 

act which was held, by a final court decision, to constitute a criminal offence. 

 

(2) A request for a rehearing shall be filed within 10 years from the date of the decision but not later 

than two months from the date of the discovery of a fact including an act which was held, by a final 

court decision, to constitute a criminal offence. Such request shall not have suspensive effect unless 

the Court of Appeal decides otherwise.  

 

(3) If the request for a rehearing is founded, the Court of Appeal shall set aside, in whole or in part, 

the decision under review and re-open the proceedings for a new trial and decision, in accordance 

with the Rules of Procedure. 

 

(4) Persons using patents which are the subject-matter of a decision and who are acting in good 

faith should be allowed to continue the use. 

 

Article 56 

Enforcement of decisions  

 

(1) Decisions of the Court shall be enforceable in any Contracting State without the need for a 

declaration of enforceability. An order for the enforcement of a decision shall be appended to the 

decision by the Court. 

 

(2) Where appropriate, the enforcement of a decision may be subject to the provision of security or 

an equivalent assurance to ensure compensation for any prejudice suffered, in particular in the case 

of injunctions.  
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(3) Without prejudice to the provisions of this Agreement and the Statute, the enforcement 

procedures shall be governed by the law of the Contracting State where the enforcement takes 

place. Any decision of the Court shall be enforced under the same conditions as a decision given in 

the Contacting State where the enforcement takes place.   

 

(4) If a party does not comply with the terms of an order of the Court, it may be sanctioned with a 

periodic penalty payment payable to the Court. The individual penalty shall be proportionate to the 

importance of the order to be enforced. The periodic penalty payment shall be ordered without 

prejudice to the party's right to claim damages or security. 
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PART IIIA – IMPLEMENTATION AND OPERATION OF THE AGREEMENT 

 

Article 57 

The Mixed Committee 

 

(1) The Mixed Committee shall be composed of one representative of each Contracting Party. The 

European Community shall be represented by the Commission of the European Communities. 

 

(2) Any Contracting State shall have one vote. 

 

(3) The Mixed Committee shall adopt its decisions by a majority of three quarters of the 

Contracting States represented and voting, except where this Agreement or the Statute provides 

otherwise. 

 

(4) The Mixed Committee shall adopt its rules of procedure. 

 

(5) The Mixed Committee shall elect a chairperson from among its members. The duration of the 

term of office shall be three years. The term of office shall be renewable.  

 

Article 57a 

The Budget Committee 

 

(1) The Budget Committee shall be composed of one representative of each Contracting Party. The 

European Community shall be represented by the Commission of the European Communities. 

 

(2) Any Contracting State shall have one vote. 

 

(3) The Budget Committee shall take its decisions by a simple majority of the representatives of the 

Contracting States. However, a majority of three-quarters of the representatives of the Contracting 

States shall be required for the adoption of the budget. 
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(4) The Budget Committee shall elect a chairperson from among its members. The duration of the 

term of office shall be three years. The term of office shall be renewable. 

 

Article 57b 

The Advisory Committee 

 

(1) The Advisory Committee shall:  

(a) assist the Mixed Committee in the preparation of the appointment of the judges of the Court; 

(b) make proposals to the Presidium for the guidelines for the training framework for judges 

referred to in Article 14; and 

(c) deliver opinions to the Mixed Committee on the proposals of the Commission of the European 

Communities concerning the requirements for qualifications referred to in Article 28, paragraph 2. 

 

(2) The Advisory Committee shall comprise patent judges and practitioners in patent law and patent 

litigation with the highest recognised competence. They shall be appointed, in accordance with the 

procedure laid down in the Statute, for a term of six years. They may be re-appointed. 

 

(3) The composition of the Advisory Committee shall ensure a broad range of relevant expertise 

and the representation of each of the Contracting States.  

 

(4) The Advisory Committee shall elect a chairperson from among its members. It shall adopt its 

rules of procedure. 
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PART IV – TRANSITIONAL PROVISIONS 

 

Article 58 

Transitional period 

 

(1) During a transitional period of seven years after the date referred to in Article 59, proceedings 

for infringement or for revocation of a European patent may still be initiated before the national 

courts or other competent authority of a Contracting State having jurisdiction under national law.  

 

(2) Any proceedings pending before a national court at the end of the transitional period shall 

continue to be subject to the transitional regime. 

 

(3) In order to ensure the most efficient use and pooling of resources during a transitional period of 

seven years, and without prejudice to Article 5 and Article 6, paragraph 3, those Contracting States 

where prior to the date referred to in Article 59, during a period of three successive years, less than 

fifty patent cases per calendar year have been commenced shall either: 

 

a) have panels of local divisions which shall initially sit in a composition of one judge who is a 

national of the Contracting State concerned and two judges from the Pool of Judges who are not 

nationals of the Contracting State concerned; or 

b) join a regional division with a critical mass of at least fifty cases per year. 

 

(4) Unless proceedings have already been initiated before the Court, holders of European patents 

granted or applied for prior to the date referred to in Article 59 shall have the possibility to opt out 

from the application of Article 3. To this end they shall notify their opt-out to the Registry by the 

latest one month before expiry of the transitional period.  
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PART V – FINAL PROVISIONS 

 

Article 58a 

Ratification and depositing 

 

This Agreement shall be ratified by the Contracting Parties in accordance with their respective 

constitutional requirements. Instruments of ratification shall be deposited with [the General 

Secretariat of the Council of the European Union (hereinafter referred to as "the depository")]. 

 

Article 58b 

Accession  

 

(1) This Agreement shall be open to accession by any Contracting State to the European Patent 

Convention. 

 

(2) Instruments of accession shall be deposited with [the depository]. 

 

Article 58c 

Duration of the Agreement 

 

This Agreement shall be of unlimited duration. 

 

 

Article 58d 

Revision 

 

(1) This Agreement may be revised by the Contracting Parties. 

 

[(2) The Mixed Committee may amend this Agreement to bring it into line with an international 

treaty relating to patents or European Community legislation. Unanimity of the Contracting Parties 

shall be required.] 
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(3) Not later than five years from the date referred to in Article 59, the Commission of the European 

Communities shall draw up a report on the operation of the Court. 

 

Article 58e 

Denunciation 

 

(1) Any Contracting State which is not a Member State may at any time denounce this Agreement. 

Denunciation shall be notified to the Mixed Committee. Upon the receipt of such notification, a 

Protocol among the Contracting Parties shall be drawn up to this effect. 

 

(2) The denunciation of this Agreement shall be without prejudice to any proceedings pending 

before the Court. 

 

Article 58f 

Languages of the Agreement 

 

This Agreement is drawn up in a single original, in the […] languages, all of them being equally 

authentic. 

 

Article 59 

Entry into force 

 

(1) This Agreement shall enter into force on the first day of the month following the date on which 

[the depository] notifies the Contracting Parties that the Agreement has been ratified by the Member 

States and the instruments of ratification have been deposited in accordance with Article 58a. 

 

(2) In respect of any State which is eligible to accede to this Agreement in accordance with the 

provisions of Article 58b and which subsequently expresses its consent to be bound by it, this 

Agreement shall enter into force on the first day of the month following the deposit of the 

instruments of ratification. 
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Article 60 

Entry into operation 

 

[To be developed] 

 

In witness whereof the undersigned, being duly authorised thereto, have signed this Agreement,  

 

Done at ............. the  

 

________________ 
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Annex I 

Draft Statute of the European and Community Patents Court 

 

Article 1 

Scope of the Statute 

 

This Statute contains institutional and financial arrangements for the European and Community 

Patents Court as established under Article 1 of the Agreement.  

 

CHAPTER I - JUDGES 

 

Article 2 

Eligibility of judges 

 

(1) Any person who is a national of a Contracting State and fulfils the conditions required by 

Article 10 of the Agreement and this Statute may be appointed as a judge.  

 

(2) The judges shall have a good command of at least one official language of the European Patent 

Office.  

 

Article 3 

Appointment of judges 

 

(1) Pursuant to the procedure set out in Article 11 of the Agreement, judges shall be appointed by 

the Mixed Committee acting by common accord on the basis of proposals from the Advisory 

Committee […].  

 

(2) Vacancies shall be publicly advertised and shall indicate the relevant eligibility criteria. The 

Advisory Committee shall give an opinion on candidates' suitability to perform the duties of a judge 

of the Court. The opinion shall comprise a list of most suitable candidates. The list shall contain at 

least twice as many candidates as there are vacancies to be filled in. 
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(3) When […] appointing judges, the […] Mixed Committee shall ensure a balanced composition of 

the Court on as broad geographical basis as possible among nationals of the Contracting States.  

 

(4) The judges shall be appointed for a period of six years. They may be reappointed.  

 

(5) The Mixed Committee shall appoint as many judges as are needed for the well functioning of 

the Court. Initially the Mixed Committee shall appoint the necessary number of judges for setting 

up at least one panel pursuant to Article 14 in each of the divisions of the Court of First Instance 

and at least two panels pursuant to Article 16 in the Court of Appeal.  

 

(6) The decision of the Mixed Committee appointing full-time legally and technically qualified 

judges shall state the instance of the Court and/or the division of the Court of First Instance for 

which each judge is appointed and the fields of technology for which a technically qualified judge is 

appointed.  

 

(7) Part-time technically qualified judges shall be appointed as judges of the Court and included in 

the Pool of Judges on the basis of their specific qualifications and experience. The appointment of 

these judges to the Court shall ensure that all fields of technology are covered. 

 

Article 3a 

Judges' term of office 

 

1. The term of office of a judge shall begin on the date laid down in the instrument of appointment. 

 

2. In the absence of any provision regarding the date, the term shall begin on the date of the 

instrument. 

 

Article 3b 

Appointment of the members of the Advisory Committee 

 

(1) Each Contracting State shall propose a member of the Advisory Committee who fulfils the 

requirements of Article 57b, paragraph 2, of the Agreement. 
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(2) The members of the Advisory Committee shall be appointed by the Mixed Committee acting by 

common accord. 

 

(3) The members of the Advisory Committee shall be completely independent in the performance of 

their duties and shall not be bound by any instructions. 

 

Article 4 

Oath 

 

Before taking up his duties each judge shall, in open court, take an oath to perform his duties 

impartially and conscientiously and to preserve the secrecy of the deliberations of the Court.  

 

Article 5 

Impartiality 

 

(1) Immediately after taking the oath, each judge shall sign a declaration by which he solemnly 

undertakes that, both during and after his term of office, he shall respect the obligations arising 

therefrom, in particular the duty to behave with integrity and discretion as regards the acceptance, 

after he has ceased to hold office, of certain appointments or benefits. 

 

(2) A judge may not take part in the hearing of any case in which he:  

 

(a) has taken part as adviser;  

(b) has been a party or acted for one of the parties;  

(c) has been called upon to pronounce as a member of a court, tribunal, board of appeal, arbitration 

or mediation panel, a commission of inquiry or in any other capacity;  

(d) has a personal or financial interest in the case or in relation to one of the parties; or 

(e) is related to one of the parties or the representatives of the parties by family ties. 
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(3) If, for some special reason, any judge considers that he should not take part in the judgement or 

examination of a particular case, he shall so inform the President of the Court of Appeal or, in the 

case of judges of the Court of First Instance, the President of the Court of First Instance. If, for 

some special reason, the President of the Court of Appeal or, in the case of judges of the Court of 

First Instance, the President of the Court of First Instance considers that a judge should not sit or 

make submissions in a particular case, he shall justify this in writing and notify the judge concerned 

accordingly. 

 

(4) Any party to the proceedings may object to a judge for any of the reasons mentioned in 

paragraph 2 or if the judge is suspected with good reason of partiality.  

 

(5) Any difficulty arising as to the application of this Article shall be settled by decision of the 

Presidium, in accordance with the Rules of Procedure. The judge concerned shall be heard but shall 

not take part in the deliberations.  

 

Article 6 

Immunity of judges 

 

(1) The judges shall be immune from legal proceedings for acts performed by them or in relation to 

their official capacity. They shall continue to enjoy this immunity after they have ceased to hold 

office. 

 

(2) The Presidium may waive the immunity. 

 

(3) Where immunity has been waived and criminal proceedings are instituted against a judge, he 

shall be tried, in any of the Contracting States, only by the court competent to judge the members of 

the highest national judiciary.  

 

(4) The Protocol on the privileges and immunities of the European Communities shall apply to the 

judges of the Court, without prejudice to the provisions relating to immunity from legal proceedings 

of judges which are set out in this Statute.  
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Article 7 

End of duties  

 

(1) Apart from normal replacement after expiry of his term pursuant to Article 3, paragraph 4, or 

death, the duties of a judge shall end when he resigns. 

 

(2) Where a judge resigns, his letter of resignation shall be addressed to the President of the Court 

of Appeal or, in the case of judges of the Court of First Instance, the President of the Court of First 

Instance for transmission to the Chairman of the Mixed Committee.  

 

(3) Save where Article 8 applies, a judge shall continue to hold office until his successor takes up 

his duties. 

 

(4) Any vacancy shall by filled by the appointment of a new judge for the remainder of his 

predecessor's term. 

 

Article 8 

Removal from office 

 

(1) A judge may be deprived of his office or of other benefits in its stead only if the Presidium 

decides that he no longer fulfils the requisite conditions or meets the obligations arising from his 

office. The judge concerned shall be heard but shall not take part in the deliberations.  

 

(2) The Registrar of the Court shall communicate this decision to the Chairman of the Mixed 

Committee.  

 

(3) In the case of a decision depriving a judge of his office, a vacancy shall arise upon this latter 

notification.  
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Article 9 

Training 

 

(1) Appropriate and regular training of judges shall be provided for within the training framework 

set up under Article 14 of the Agreement. The Presidium shall adopt Training Regulations ensuring 

the implementation and overall coherence of the training framework. 

 

(2) The training framework shall provide a platform for the exchange of expertise and a forum for 

discussion, in particular by:  

(a) organising courses, conferences, seminars, workshops and symposia; 

(b) co-operating with international organisations and education institutes in the field of intellectual 

property; and 

(c) promoting and supporting further vocational training. 

 

(3) An annual work programme and training guidelines shall be drawn up, which shall include for 

each judge an annual training plan identifying his main training needs in accordance with the 

Training Regulations. 

 

(4) The training framework shall in addition:  

(a) ensure appropriate training for candidate-judges and newly appointed judges of the Court; 

(b) support projects aimed at facilitating co-operation between representatives, patent attorneys and 

the Court. 

 
 
Article 9a 

Remuneration 

 

The Mixed Committee shall set the remuneration of the President of the Court of Appeal, the 

President of the Court of First Instance, the judges, the Registrar, the Deputy-Registrar and the staff. 
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CHAPTER II – ORGANISATIONAL PROVISIONS 

 

SECTION 1 – COMMON PROVISIONS 

 

Article 10 

President of the Court of Appeal 

 

(1) The President of the Court of Appeal shall be elected by all judges of the Court of Appeal […], 

for a term of three years, from among their number. He may be re-elected twice.  

 

(2) The elections of the President of the Court of Appeal shall be by secret ballot. If a judge obtains 

an absolute majority he shall be elected. If no judge obtains an absolute majority, a second ballot 

shall be held and the judge obtaining the most votes shall be elected. 

 

(3) The President of the Court of Appeal shall direct the judicial activities and the administration of 

the Court of Appeal and chair the Court of Appeal sitting as a full Court.  

 

(4) If the office of the President of the Court of Appeal falls vacant before the usual date of expiry 

of his term, a successor shall be elected for the remainder thereof. 

 

Article 10a 

President of the Court of First Instance 

 

(1) The President of the Court of First Instance shall be elected by all judges of the Court of First 

Instance who are full-time judges, for a term of three years, from among their number. He may be 

re-elected twice. 

 

(2) The President of the Court of First Instance shall direct the judicial activities and the 

administration of the Court of First Instance. 

 

(3) Article 10, paragraphs 2 and 4, shall by analogy apply to the President of the Court of First 

Instance. 
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Article 11 

Presidium  

 

(1) The Presidium shall be composed of the President of the Court of Appeal, who shall act as 

chairperson, the President of the Court of First Instance, two judges of the Court of Appeal elected 

from among their number, three judges of the Court of First Instance who are full-time judges of the 

Court elected from among their number, and the Registrar as a non-voting member. 

 

(2) The Presidium shall exercise the duties in accordance with this Statute. It may, without 

prejudice to its own responsibility, delegate certain tasks to one of its members. 

 

(3) The Presidium shall be responsible for the management of the Court and shall: 

 

(a) give an opinion on a proposal for the Rules of Procedure in accordance with Article 22 of the 

Agreement; 

 

(b) draw up proposals for the amendment of the Rules of Procedure and proposals regarding the 

Financial Regulations of the Court; 

 

(c) prepare the annual budget, the annual accounts and the annual report of the Court and submit 

them to the Budget Committee; 

 

(d) establish the guidelines for the training programme for judges and supervise the implementation 

thereof; 

 

(e) take decisions on the appointment and removal of the Registrar and the Deputy-Registrar; 

 

(f) lay down the rules governing the Registry including the sub-registries. 

 

(4) Decisions of the Presidium referred to in Articles 5, 6 and 8 shall be taken in the absence of the 

Registrar. 
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(5) The Presidium can take valid decisions only when all members, or their substitutes, are present. 

Decisions shall be taken by a majority of votes.  

 

Article 12 

Staff 

 

(1) The officials and other servants shall have a task to assist the President of the Court of Appeal, 

the President of the Court of First Instance, the judges and the Registrar. They shall be responsible 

to the Registrar, under the authority of the President of the Court of Appeal and the President of the 

Court of First Instance. 

 

(2) The Mixed Committee shall establish the Staff Regulations of officials and other servants of the 

Court.  

 

Article 12a 

Judicial vacations 

 

1. On the basis of the consultation with the Presidium, the President of the Court of Appeal shall 

establish the duration of judicial vacations and the rules on observing official holidays. 

 

2. During the vacations, the functions of the President of the Court of Appeal and the President of 

the Court of First Instance may be exercised by any judge invited by the respective President to take 

his place, keeping in touch with the Registrar. In a case of urgency, the President of the Court of 

Appeal may convene the judges. 

 

3. The President of the Court of Appeal or the President of the Court of First Instance may, in 

proper circumstances, grant leave of absence to respectively judges of the Court of Appeal or judges 

of the Court of First Instance. 
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SECTION 2 - THE COURT OF FIRST INSTANCE 

 

Article 13 

Setting up and discontinuance of a local or regional division 

 

(1) A request from one or more Contracting States for the setting up of a local or regional division 

shall be addressed to the Chairman of the Mixed Committee. It shall indicate the seat(s) of the local 

or regional division. 

 

(2) The decision of the Mixed Committee setting up a local or regional division shall indicate the 

number of judges for the division concerned. The decision shall be published in [the Official 

Journal of the European Union.]  

 

(3) The Mixed Committee shall decide to discontinue a local or regional division on the request of 

the Contracting State hosting the local division or the Contracting States participating in the 

regional division. The decision to discontinue a local or regional division shall state the date after 

which no new cases may be brought before the division and the date on which the division will 

cease to exist.  

 

(4) As from the date on which a local or regional division ceases to exist, the judges assigned to this 

local or regional division shall be assigned to the central division, and cases still pending before the 

local or regional division together with the sub-registry and all of its documentation shall be 

transferred to the central division. 

 

Article 14 

Panels 

 

(1) The composition of the panels and the assignment of cases within a division to its panels shall 

be governed by the Rules of Procedure. One judge of the panel shall be appointed as the presiding 

judge, in accordance with the Rules of Procedure. 
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(2) The panel may delegate, in accordance with the Rules of Procedure, certain functions to one or 

more of its judges. 

 

(3) In cases where a single judge hears the case in accordance with Article 6, paragraph 7, of the 

Agreement, he shall carry out all functions of a panel. 

 

(4) One judge of the panel shall act as Rapporteur, in accordance with the Rules of Procedure. 

 

Article 15 

Pool of Judges 

 

(1) A list with the names of the judges included in the Pool of Judges shall be drawn up by the 

Registrar. In relation to each judge, the list shall at least indicate the languages used, the technical 

field of competence and experience as well as the cases previously handled by this judge. 

 

[…] 

 

(2) A request addressed to the President of the Court of First Instance to assign a judge from the 

Pool of Judges shall indicate in particular the subject matter of the case, the official language of the 

European Patent Office used by the judges of the panel, the language of the proceedings and the 

field of technology required. 

 

SECTION 3 – THE COURT OF APPEAL 

 

Article 16 

Panels 

 

(1) The composition of panels and the assignment of cases to panels shall be governed by the Rules 

of Procedure. One judge of the panel shall be appointed as the presiding judge, in accordance with 

the Rules of Procedure. 
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(2) […] When a case is of exceptional importance, and in particular when the decision may affect 

the unity and consistency of the jurisprudence of the Court, the Court of Appeal may decide, on the 

basis of a proposal from the presiding judge, to refer the case to the full Court. 

 

(3) The panel may delegate, in accordance with the Rules of Procedure, certain functions to one or 

more of its judges. 

 

(4) One judge of the panel shall act as Rapporteur, in accordance with the Rules of Procedure. 

 

SECTION 4 – THE REGISTRY 

 

Article 17 

Appointment and removal from office of the Registrar 

 

(1) The Presidium shall appoint the Registrar of the Court for a term of six years. He may be re-

appointed.  

 

(2) Two weeks before the date fixed for making the appointment of the Registrar, the President of 

the Court of Appeal shall inform the Presidium of the applications which have been submitted for 

the post. The name of the Registrar shall be published in the [Official Journal]. 

 

(3) Before he takes up his duties the Registrar shall take oath before the Presidium to perform his 

duties impartially and conscientiously. 

 

(4) The Registrar may be removed from office only if he no longer meets the obligations arising 

from his office. The Presidium shall take its decision after having heard the Registrar. 

 

(5) If the office of the Registrar falls vacant before the usual date of expiry of the term thereof, the 

Presidium shall appoint a new Registrar for a term of six years. 
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(6) If the Registrar is absent or prevented from attending or where his post is vacant, the President 

of the Court of Appeal after having consulted the Presidium shall designate a member of the staff of 

the Court to carry out the duties of the Registrar. 

 

Article 18  

Duties of the Registrar 

 

(1) The Registrar shall assist the Court, the President of the Court of Appeal, the President of the 

Court of First Instance and the judges in the performance of their functions. He shall be responsible 

for the organisation and activities of the Registry under the authority of the President of the Court of 

Appeal. 

 

(2) The Registrar shall in particular be responsible for:  

 

(a) keeping the registry which includes records of all cases before the Court;  

(b) keeping and administering lists drawn up in accordance with Articles 13, 28 and 36 of the 

Agreement; 

(c) keeping and publishing a list of notifications of opt-outs in accordance with Article 58 of the 

Agreement; 

(d) publishing the decisions of the Court, subject to the protection of confidential information; 

(e) publishing annual reports with statistical data; and 

(f) ensuring that the information on opt-outs in accordance with Article 58 of the Agreement is 

closely linked with the European Patent Office patent register. 

 

Article 19 

Keeping of the register 

 

(1) Detailed rules for keeping the register of the Court shall be prescribed in the Instructions to the 

Registry, adopted by the Presidium. 

 

(2) The rules on access to documents of the Registry shall be provided for in the Rules of 

Procedure. 
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Article 20 

Sub-registries and Deputy-Registrar 

 

(1) A Deputy-Registrar shall be appointed for a term of six years by the Presidium. He may be re-

appointed.  

 

(2) Article 17, paragraphs 2 to 6, shall apply by analogy.  

 

(3) The Deputy-Registrar shall be responsible for the organisation and activities of sub-registries 

under the authority of the Registrar and the President of the Court of First Instance. The duties of 

the Deputy-Registrar shall in particular include: 

 

(a) keeping records of all cases before the relevant division of the Court of First Instance;  

(b) notifying every case before the relevant division of the Court of First Instance to the Registry. 

 

(4) The Deputy-Registrar shall also provide administrative and secretarial assistance to the relevant 

division of the Court of First Instance. 
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CHAPTER III – FINANCIAL PROVISIONS  

 

Article 22 

Budget 

 

(1) The budget shall be adopted by the Budget Committee on the proposal of the Presidium. It shall 

be drawn up in accordance with the generally accepted accounting principles laid down in the 

Financial Regulations. 

 

(2) Within the budget, the Presidium may, in accordance with the Financial Regulations, transfer 

funds between the various headings or subheadings. 

 

(3) The Registrar shall be responsible for the implementation of the budget in accordance with the 

Financial Regulations. 

 

(4) The Registrar shall annually make a statement on the accounts of the preceding financial year 

relating to the implementation of the budget which shall be approved by the Presidium. 

 

Article 23 

Authorisation for expenditure  

 

(1) The expenditure entered in the budget shall be authorised for the duration of one accounting 

period unless the Financial Regulations provide otherwise. 

 

(2) In accordance with the Financial Regulations, any appropriations, other than those relating to 

staff costs, which are unexpended at the end of the accounting period may be carried forward, but 

not beyond the end of the following accounting period. 

 

(3) Appropriations shall be set out under different headings according to type and purpose of the 

expenditure, and subdivided, as far as necessary, in accordance with the Financial Regulations. 
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Article 24 

Appropriations for unforeseeable expenditure  

 

(1) The budget of the Court may contain appropriations for unforeseeable expenditure. 

 

(2) The employment of these appropriations by the Court shall be subject to the prior approval of 

the Budget Committee. 

 

Article 25 

Accounting period  

 

The accounting period shall commence on 1 January and end on 31 December. 

 

Article 26 

Preparation of the budget  

 

The Presidium shall submit the draft budget of the Court to the Budget Committee no later than the 

date prescribed in the Financial Regulations. 

 

Article 27 

Provisional budget  

 

(1) If, at the beginning of the accounting period, the budget has not been adopted by the Budget 

Committee, expenditures may be effected on a monthly basis per heading or other division of the 

budget, in accordance with the Financial Regulations, up to one-twelfth of the budget 

appropriations for the preceding accounting period, provided that the appropriations thus made 

available to the Presidium do not exceed one-twelfth of those provided for in the draft budget. 

 

(2) The Budget Committee may, subject to the observance of the other provisions laid down in 

paragraph 1, authorise expenditure in excess of one-twelfth of the appropriations. 
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Article 28 

Auditing of accounts  

 

(1) The annual financial statements of the Court shall be examined by independent auditors. The 

auditors shall be appointed and if necessary dismissed by the Budget Committee. 

  

(2) The audit, which shall be based on professional auditing standards and shall take place, if 

necessary, in situ, shall ascertain that the budget has been implemented in a lawful and proper 

manner and that the financial administration of the Court has been conducted in accordance with the 

principles of economy and sound financial management. The auditors shall draw up a report after 

the end of each accounting period containing a signed audit opinion. 

  

(3) The Presidium shall submit to the Budget Committee the annual financial statements of the 

Court and the annual budget implementation statement for the preceding accounting period, 

together with the auditors’ report. 

 

(4) The Budget Committee shall approve the annual accounts together with the auditors’ report and 

shall discharge the Presidium in respect of the implementation of the budget. 

 

Article 30 

Financial Regulations  

 

(1) The Financial Regulations shall lay down in particular: 

 

(a) arrangements relating to the establishment and implementation of the budget and for the 

rendering and auditing of accounts; 

(b) the method and procedure whereby the payments and contributions provided for in Article […] 

and the initial financial contributions provided for in Article […] are to be made available to the 

Court; 

(c) the rules concerning the responsibilities of authorising and accounting officers and the 

arrangements for their supervision; and 

(d) the generally accepted accounting principles on which the budget and the annual financial 

statements are to be based. 
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(2) The Financial Regulations shall be adopted by the Mixed Committee on the proposal from the 

Court.  

 

 

Article 31 

Income 

 

[To be developed] 

 

Article 32 

Operating costs  

 

[To be developed] 
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CHAPTER IV – PROCEDURAL PROVISIONS 

 

Article 33 

Secrecy of deliberations 

 

The deliberations of the Court shall be and shall remain secret. 

 

Article 34 

Decisions  

 

(1) When a panel sits in composition of an even number of judges, decisions of the Court shall be 

taken by a majority of the panel. In case of equal vote the vote of the presiding judge shall prevail. 

 

(2) In the event of one of the judges of a panel being prevented from attending, a judge from 

another panel may be called upon to sit in accordance with the Rules of Procedure. 

 

(3) In cases where this Statute provides that […] the Court of Appeal shall take a decision sitting as 

a full court, such decision shall be valid only if it is taken by at least [3/4] of the judges comprising 

the full court. 

 

(4) Decisions of the Court shall contain the names of the judges deciding the case. 

 

(5) Decisions shall be signed by the judges deciding the case, by the Registrar for decisions of the 

Court of Appeal, and by the Deputy-Registrar for decisions of the Court of First Instance. They 

shall be read in open court. 

 

Article 35 

Dissenting opinions 

 

A dissenting opinion expressed separately by a judge of the panel in accordance with Article 51 of 

the Agreement shall be reasoned, given in writing and shall be signed by the judge expressing this 

opinion. 
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Article 36 

Decision by default 

 

(1) Where the defendant, after having been duly summoned, fails to file written submissions in 

defence or fails to appear at the oral hearing, at the request of the plaintiff a decision by default may 

be given in accordance with the Rules of Procedure. An objection may be lodged against the 

decision within one month of it being notified.  

 

(2) The objection shall not have the effect of staying enforcement of the decision by default unless 

the Court decides otherwise. 

 

Article 37 

Questions referred to the Court of Justice of the European Communities 

 

(1) The procedures established by the Court of Justice of the European Communities […] for 

referrals for preliminary rulings within the European Community shall apply, as far as appropriate.  

 

(2) Whenever the Court of First Instance or the Court of Appeal has decided to refer to the Court of 

Justice of the European Communities a question of interpretation of the Treaty establishing the 

European Community or a question on the validity or interpretation of acts of the institutions of the 

European Community, it shall stay its proceedings. 

 

[…] 

 

 

CHAPTER V - FINAL PROVISIONS 

 

[To be developed] 

_________________ 
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Annex II 

 

Preliminary list of topics to be included in the Rules of Procedure 

 

I. Organisation of the Court 

 

1. Working of the Court 

- Sessions, judicial vacations 

- Dates, times and places of sitting of the Court (including the possibility for central and regional 

divisions to hold hearings in multiple locations)  

- Inability to attend or absence of a judge 

- Procedure of assignment of cases to panels 

- Appointment and duties of judge-Rapporteur  

 

2. Registry  

- Appointment and oath of the Registrar  

- Assistants of the Registrar 

- Replacement of the Registrar 

- Keeping of the Registry (including information on notifications about opt-outs) 

- Procedure of publication of decisions 

 

3. Languages  

- Detailed language arrangements  

 

4. Parties 

- Initiation of proceedings by third parties (conditions, procedure)  

- Special cases for a party to initiate proceedings (including proceedings initiated by an applicant 

for a patent or a prior user) 

- Intervention in proceedings (application, conditions, invitation by the Court)  
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5. Representatives of parties  

- Requirements for representatives 

- Requirements for European Patent Attorneys (including rules on EU patent litigation certificates 

or proof of patent litigation experience) 

- Privileges, immunities and facilities of representatives 

- Status of parties' representatives 

- Misrepresentation  

- Exclusion from proceedings 

 

II. Procedure 

 

1. Written procedure  

- Lodging of pleadings 

- Application (including its putting in order, serving and publication) 

- Lodging of defence 

- Second exchange of pleadings 

- Offers to introduce further evidence 

- New pleas in law 

- Documents for consideration 

- Confidentiality  

 

2. Interim procedure  

- Conditions for convening an interim hearing 

- Role of Judge-Rapporteur 

- Mandate of a panel to Judge-Rapporteur 

- Possibility for a settlement 
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3. Oral procedure  

- Public proceedings  

- Decision of the Court to make proceedings confidential  

- Holding of hearings 

- Date of the hearing 

- Absence of the parties from the hearing 

- Conduct of the hearing 

- Close of the oral procedure 

- Minutes of the hearing 

- Interpretation to assist the parties  

 

4. Electronic procedures  

- Use of electronic procedures 

- Electronic filing of submissions and evidence 

- Electronic communication 

 

5. Obtaining evidence  

- Means of obtaining evidence  

- Procedure depending on means of obtaining evidence 

- Witnesses (summoning, examination, duties, oath) 

- Experts (appointment, duties, oath, report, objection) 

- Court experts (drawing up a list of experts in specific technical fields, appointment)  

- Order to produce evidence  

- Order to preserve evidence and to inspect property  

- Freezing orders 

- Conditions and procedure for ordering the communication of information  
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6. Provisional and permanent injunctions 

- Granting provisional and protective measures (application, procedure)  

- Granting permanent injunctions (application, procedure)  

- Ordering corrective measures (request, procedure)  

 

7. Settlement  

- Examination for possibilities to settle, proposing solutions by the Court 

- Agreement of the parties 

- Confirmation by the Court 

 

8. Stay of proceedings  

- General conditions and procedure 

- Staying of proceedings when validity and infringement questions are split  

- Staying of proceedings due to action at the European Patent Office  

- Staying or proceedings in connected cases 

- Duration and effects 

 

9. Expedited proceedings 

- Conditions for expedited proceedings 

 

10. Discontinuance of proceedings 

- Discontinuance of proceedings at the request of applicant; no need to adjudicate; action bound to 

fail; absolute bar to proceedings 
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11. Decisions  

- Deliberations (secrecy) 

- Quorum 

- Majority of the panel to take a decision  

- Role of the presiding judge in case of equal votes  

- Content and form of a decision 

- Delivery of a decision 

- Binding and territorial effect of a decision  

- Rectification 

- Enforcement (including rules of lodging of security) 

- Publication 

- Protection of confidential data in published decisions 

- Publication of decision as a measure for dissemination of information  

 

12. Legal costs  

- Decision as to costs 

- Allocation 

- Unreasonable costs 

- Costs of enforcing a decision 

- Recoverable costs 

- Dispute as to costs 

- Payment 

 

13. Legal aid  

- Substantive conditions 

- Formal conditions 

- Procedure for granting aid 
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14. Serving of documents 

- Procedure of serving documents 

- Serving of documents by electronic means 

 

15. Time limits 

- Calculation of periods of time prescribed in the Agreement 

- Extension of time limits 

- Unforeseeable circumstances/force majeure in relation to time limits 

 

III. Special forms of procedure 

 

1. Appeals  

- Conditions for appeals against decisions of the Court 

- Proceedings in the Court of Appeal  

- Decision in appeal 

- Conditions and procedure for introduction of new facts and new evidence in the Court of Appeal   

 

2. Referral back to the Court of First Instance 

- Conditions for referral back  

- Procedure for examining cases referred back 

 

3. Petition for further appeal  

- Conditions and procedure for petition for further appeal (cassation)  

 

4. Exceptional review procedures 

- Conditions and procedure for rehearing  

- Third-party proceedings (when a decision affecting a third party has been taken without its 

participation) 

- Interpretation of decisions of the Court 
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5. Decisions by default  

- Procedure of taking decision by default (when defendant fails to lodge defence) 

- Application to set aside a decision by default 

 

IV. Final provisions 

- Entry into force 

- Publication of the Rules of Procedure 

 

_________________ 
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